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INTRODUCTION

PURPOSE

The MARYLAND DREDGE AND FILL PERMIT PROCESS HANDBOOK brings together for
the first time State and Federal procedures required in the review of private and public dredge
and fill applications in the tidal waters of Maryland. Initiated through a work group composed of
all Maryland agencies with dredge and fill-related responsibilities, this handbook is intended to
promote more effective cooperation, understanding, and follow-through in the problem area of
dredge and fill permit review. By having each agency’s current procedures readily available to
all, and by indicating the steps necessary to obtain such permits, agency staff may more easily
anticipate and satisfy their permit review needs in matters of dredging justification, placement
alternatives, and environmental and economic effects.

All agencies agree that coordination is highly desirable while respecting the mandates of
each agency. This handbook helps fulfiil that need.

The handbook is arranged in a format for use by personnel directly involved with dredge and
fill activities and is composed of the following sections:

(1)  An overview of the dredge and fill permit process which operates in Maryland.

(2) A summary of the permit process as derived from every agency involved in this
process at the federal, state, and local levels.

(3) Detailed information regarding each agency’s role in the permitting process, its legal
mandates, regulations and/or guidelines which the agency has published pursuant to
its legal mandates, as well as any informal arrangements or operating procedures.

BACKGROUND

Dredging operations are a frequently occurring and important activity in Maryland coastal
waters. The effects of this activity range from environmental effects to socio-economic effects
which help shape the economy of the entire region. The term dredging incorporates the related
activities of dredging, channelization, fill and dredge material deposition. The term also
embraces both ‘‘new’’ dredging activities (i.e., the activity in question involves the removal of
material from an area which has not been dredged before) and ‘‘maintenance’’ dredging (i.e.,
the activity invoives the removal of material which has been accumulated or deposited into a
previously dredged location). Dredging, fill, and related projects encompass a variety of
activities as shown in Table 1.

Dredging activities in Maryland usually occur in navigable waters, and dredged material
deposition is not customarily authorized in open water and vegetated wetland areas. Such waters
are valuable for a multitude of diverse interests, including navigation, commerce, recreation,
habitat, breeding, spawning for many species of fish and wildlife, and food for the nation’s
population.

Prior to the 60’s, wetlands generally had been perceived as wastelands, inhabited primarily
by mosquitoes and other pests. As a result, it is estimated that about one-third of the nation’s
wetlands have been destroyed over the last 70 years, and in some states the loss exceeds 50
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percent (EPA, 1979). These wetlands have generally been converted for agricultural use,
residential and commercial development, landfills, and garbage dumps. However, the valuable
functions of wetlands and estuarine ecosystems in providing habitat, breeding, spawning, and
nursery grounds for various aquatic and terrestrial organisms, most notably waterfowl,
shellfish, and fish, has become increasingly recognized by all parties, public and private, over
the past two decades.

This increased awareness of the value of open waters, wetlands, and estuarine ecosystems
has been translated into various forms of legislative action to reguiate environmental, pubiic
health, and safety aspects of dredging and deposition operations. As a consequence, the current
dredge and fill permit process is a complex procedure involving several agencies from each {evel
of government, reviewing and making recommendations on proposed changes to the Maryland
shoreline and waters.

While general public concern for water quality and preservation of wetlands and estuarine
ecosystems has grown, development pressures, both private and public, have continued.
Property adjacent to open space or water is highly desirable, lending itself equally well for
commercial, residential, and recreational development. The degree of activity in the Maryland
coastal zone has been documented by the Department of Natural Resources (Eberhart, 1980).
The available data reveal that the permitting process for coastal zone-related activities is a
substantial undertaking. During the six-year period from 1973 to 1978, 5,684 permits were
issued in Maryland. New and maintenance dredging during the seven-year period from 1973 to
1979 accounted for 687 projects. Channelization projects amounted to 75 permits involving
1,361,259 cubic yards of material during that same period. Fill and dredged material deposition
activities totaled 2,727 projects involving 71.5 million cubic yards of material (Eberhart, 1980).

The time and effort required to evaluate permit applications in the coastal zone is highly
variable, reflecting the large variances in project size, and complexity. The most recent data
available for time required to process permit applications by the Baltimore Districts of the Corps
of Engineers reveal that the evaluation of a permit application can range from 2 to 60 weeks.
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. STRUCTURE/ALTERATION TYPE

Pile

Pier

Bulkhead

Fitl

Buoy

Jetty or Groin
Riprap

Dredging {(New)
Spoil Disposal
Dolphin

Building

Boat Ramp
Discharge Pipe
Maintenance Dredging
Aerial-Crossing
Bridge

Pipeline
Channelization

_ Submerged Cable
Crab. Impoundment
Marine Railroad
Intake Pipe

Dam

Fence

Tunnel

Intake Structure
Artificial Reef
Wave Gauge
Duck Blind

New Structure Subtotals

Repair Activities
Temporary Structures

TOTALS

TYPE INTHE CHESAPEAKE»;BAY wrsen

TOTAL N:UM‘B‘ER oF
PERMITS GRANTED

2,088
3,933
1,869
1,848
433
472
822
888
610
68
236
206
105
115
89
65
7
53
25
20
17
14
5

CS S S AR ]

15,061

628
89

15,778

TOTAL NUMBER OF STRUCTURE!
ALTERATIONS APPROVED :

20,686
6,040
1,962
1,848
1,810
1,698
1,005

888
610
406
251
210
169
115
109

-89
75
71
69
38
34
32
17
14
10
5

3
1
1
38,266

672
99

39,037

 (Eberhart, 1980)



TERMS AND DEFINITIONS

_The_definitions of a number of key terms associated with the permitting of dredging and fill
operations are presented below. Additional terms and definitions can be found in the
regulations of the various agencies presented in the Appendices.

It is important to note that the term ‘‘wetlands’’ can cover a broad range of natural
environments. Wetlands are generally defined as areas that are inundated or saturated by
surface or groundwater at a frequency or duration sufficient to support, and that under normal
circumstances do support. a prevalence of vegetation typically adapted for life in saturated solil
conditions. Wetlands generally include swamps, marshes, bogs, and similar areas. The Maryland
Wetlands Act defines wetlands to include all lands under tidal waters as well as those containing
vegetated tidal marsh or swamp as State or Private Wetlands.

Wetlands regulated under Maryland and Federal laws are not always identical. In certain
Iocatuons the Federal jurisdiction extends beyond that of State laws.

KEY TERMS AND DEFINITIONS - FEDERAL

*  Navigable Waters of the United States

These waters are administratively defined to mean the waters of the United States that are
subject to the ebb and flow of the tide, and/or are presently used, or have been used in the past, -
or may be susceptible to use to transport interstate or foreign commerce up to the head of
navigation. A determination of navigability, once made, applies laterally over the entire surface
of the water body to the ordinary high water mark (OHWM). The OHWM for inland fresh waters
is the line on the shores established by the fluctuations of water and indicated by physical
characteristics such as a clear, natural line impressed on the bank shelving; character of the soil,
destruction of terrestrial vegetation; the presence of litter; or other appropriate means that
consider surrounding areas. The head of navigation is determined by the Corps’ District
Engineer.

Navigable waters of the United States are subject to Federal regulatory jurisdiction for
certain activities under Sections 9 and 10 of the River and Harbor Act of 3 March 1899.

Navigabie waters of the United States in Maryland include all tidal tributaries of the
Chesapeake Bay in Maryland, to their mean high water marks, the coastal back bays and their
tidal tributaries to their mean high water marks, the territorial seas off Maryland’s Atlantic
coastline (3-mile limit), the Potomac River within its ordinary high water marks to the Willis
Creek Bridge in Cumberland, in areas above the head of tide, and the Susquehanna River,
above tide within its ordinary high water marks from Conowingo Dam to the Pennsylvania
border.



¢ Waters of the United States

““The Federal authority to regulate discharges of dredged or fill material, pursuant to Section
404 of the Clean Water Act, pertain to all waters of the Unitéd States. These waters are
administratively defined to include:”’

(1) All Navigable Waters of the United States as defined above. (Note: Since the Territorial
Seas are Navigable Waters of the United States, there is no need to repeat it as being a
distinct water of the United States).

(2) Al tributaries to ‘‘navigable waters of the United States’’ including adjacent wetlands;
man-made drainage and irrigation ditches excavated on dry land are not included.

(3) Interstate waters and their tributaries, including adjacent wetlands.

(4) Other waters of the United States, such as isolated wetlands and lakes, intermittent
streams, prairie potholes.

The Corps of Engineers would like to emphasize the differences in jurisdictional area and
activities regulated under both Section 404 of the Clean Water Act and Section 10 of the River and-
Harbor Act. It is their experience that some of the subtle differences between the statutes cause
considerable confusion. Section 404 applies to all waters of the United States but only regulates
the discharge of dredged or fill materials into them. On the other hand, Section 10 applies only to
Navigable Waters of the United States, but regulates many types of construction activities
including the act of dredging. e.g., One may dredge in a non-tidal marsh without a Corps permit
provided dredged material placement is on uplands.

o Nationwide Permits

Nationwide permits are Department of the Army authorizations that were incorporated in and
issued by the final regulations (published July 8, 1977). The purpose of these nationwide permits
is to allow non-controversial, enviranmentally insignificant activities to continue with a minimum
of governmental interference. The nationwide permits authorize certain structures, discharges,
and/or work affecting ‘‘navigable waters of the United States’’ throughout the nation.
Experience with these nationwide permits indicates that there is sometimes great difficulty
interpreting certain of these nationwide authorizations. It is advisable that before proceeding
with any work in waters described in this handbook, contact with the Corps District Office be
made to confirm the project’s coverage under one of these blanket authorizations.

Following is a list of activities which are permitted by Federal Regulations for purposes of
Section 10 of the River and Harbor Act of 1899, provided that no interference with navigation
results:

(1) Placement of aids to navigation by the U.S. Coast Guard.

(2) Structures constructed in artificial canals within principally residential developments
where the connection of the canal to a navigable water has already received a Section 10
permit.

(3) Repair, rehabilitation, or replacement of any previously authorized currently
serviceable structure, or of any currently serviceable structure constructed prior to the
requirement of a Section 10 permit. (Mo deviation from the originial ptans is
authorized).
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(4) Marine life harvesting devices, such as pound nets, crab traps, eel pots, and lobster
traps.

(5) Staff and tidal gages, water recording devices, water quality testing and improvement
devices, and similar scientific structures.

(6) . Structures or work completed before December 18, 1968, or located in navigable waters
-over which the District Engineer has not asserted jurisdiction.

e.  Corps General Permit

Included in the Corps programs for exercising permit jurisdiction under both Section 10 of the
River and Harbor Act of 1899 and Section 404 of the Clean Water Act is the general permit
program. General permits are issued for certain clearly described categorigs of structures,
discharges, and/or work, when those activities are substantially similar in nature, causing only
minimal adverse cumulative effect on the environment. General permits are for specific regions
of the country. Individual activities authorized by such permits do not require individual permit
processing; therefore, approval may be issued in a short time.

e Individual Permit

.Any dredge or fill activity exempted by a nationwide or general permit must obtain an
individual permit from the regional district. '

It is recommended that the applicant check with the district Corpé ‘of Engineers office to
confirm the exemption of the proposed activity. '

KEY TERMS AND DEFINITIONS
STATE OF MARYLAND

e State Wetlands

‘‘State wetlands’’ means any land under the navigable waters of the state below the mean
high tide, affected by the regular rise and fall of the tide. Wetlands of this category which have
been transferred by the state by valid grant, lease, patent or grant confirmed by Article 5 of the
Declaration of Rights of the Constitution shall be considered ‘‘private wetland’’ to the extent of

the interest transferred.

e State Wetlands License

The authorization necessary from the Maryland State Board of Public Works to perform any
dredge or fill activities in those areas defined as State Wetlands.



* Private Wetlands

“Private wetlands’’ means land not considered ‘‘state wetland’’ bordering on or lying
beneath tidal waters, which is subject to regular or periodic tidal action and.supports aquatic
growth. This includes wetlands, transferred by the state by a valid grant, lease, patent, or grant
confirmed by Article 5 of the Declaration of Rights of the Constitution, to the extent of the interest
transferred.

¢ Private Wetland Permit

The authorization necessary from the Secretary of the Department of Natural Resources to
perform any dredge or fill activities in those areas defined as Private Wetlands.

* Dredge Material

Material that is excavated or dredged from waters of the State of Maryland.

o Dredging

‘‘Dredging’’ means the remaval or displacement, by any means, of 8oil, sand, gravel, shells,
or other material, whether or not of intrinsic value, from any state or private wetlands.

e  Fill Material

Any material used for the primary purpose of replacing an aquatic area with dry Iand or of
changing the bottom elevation of a waterbody.

¢  Filling
Filling means either:

(@) Thedisptacement of navigable water by the depositing into state or private wetlands 6f
soil, sand, gravel, shells, or other materials; or

{b) The artificial alteration of navigable water levels by any physical structure, drainage
ditch, or otherwise.

Filling includes storm drain projects which flow directly into tidal waters of the state, It does
not include drainage of agricultural land.



THE ROLE OF GOVERNMENT
AGENCIES

A summary of required agency actions in the Maryland dredge and fill permit review process
is presented in Table 2 and illustrated in Figures 1 and 2. The permit review process includes
three levels of government, Federal, state, and local, and can involve anywhere from 10 to 16
different agencies. The process follows two distinct paths - one for the State review and one for
the Federal review, as shown in Figures 1 and 2, and applicants must apply concurrently to
receive authorization for a dredge or fill project. Although not required to do so, the Corps of
Engineers will not issue a permit until a favorable State review is completed.

FEDERAL

The U.S. Army Corps of Engineers is the lead agency at the Federal level and coordinates the
input from the state and local agencies, special interest groups, and the general public. At the
Federal level the Corps coordinates the input of the following agencies which must, by law, be
consulted in the review process:

(1) U.S. Environmental Protection Agency (EPA).

(2) U.S. Fish and Wildlife Service, Department of the Interior (USFWS)(DOI).

(3) National Marine Fisheries Service, U.S. Department of Commerce (NMFS)}(DOC).

In addition to these three agencies, the Corps will coordinate its activities with the U.S. Coast

Guard if a bridge or causeway is involved or if the project involves a matter related to navigation
safety.

If the project involves or can impact National Park lands then the input of the National Park
Service of USDOC will be integrated with the input of the USFWS,

The Corps has developed a joint agency review process which is a very efficient mechanism to
coordinate the input of the various agencies while expediting the review process. This joint
review group, which is administered by the Corps, includes the following agency representation:

(1)  Corps of Engineers

(2) Environmental Protection Agency

(3) United States Fish and Wildlife Services

(4) National Marine Fisheries Service

(6) Wetland Permits Division representing the Maryland Department of Natural Resources

(6) Office of Environmental Programs of the Department of Health and Mental Hygiene.
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This joint agency review group meets at least on a regular monthly schedule and may review as
many as 60 different permit applications at one meeting. The meeting provides an opportunity for
a rapid exchange of ideas and concerns related to the merits of a particular project as weil as
assuring the timely processing of the more routine type of permit applications.

STATE

At the State level the permit review process always includes the Departments of Natural
Resources, Health and Mental Hygiene, and Economic and Community Development. If state
wetlands are involved, then the State Board of Public Works must issue a wetlands license in
order to authorize the project. If the project is in the Port of Baltimore, then the Maryland Port
Administration must issue a construction permit and the Regional Planning Council will be
involved in an advisory capacity.

input from the Department of Natural Resources normally involves agency coordination from
the Water Resources Administration (WRA), the Tidewater Administration (TA), and the
Wildlife Administration (MWA). The WRA Wetland Permits Division has been designated by the
Secretary of the Department to act as the lead agency for the Department. In that capacity it acts
as the liaison with the Federal agencies chiefly through the Corps, and with other state and local
agencies and presents the official Department position related to dredging projects review and
approval after consultation with and integration of the inputs from the following Department
agencies:

(1). Watershed Permits Division, WRA
(2) Coastal Resources Division, TA
(3) Tidai Fisheries Division, TA

(4)  Wildlife Administration, MWA

(5) Geological Survey, MGS

The input of the Department of Health and Mental Hygiene has been delegated tothe Office of
Environmental Programs which is responsible for issuance of a Water Quality Certification.
Federally-sponsored dredging projects and dredging projects at Federal reservations do not
require a wetlands license; they must receive, however, a water quality certificate.

The Department of Economic and Community Development is involved in the permit process
through the responsibilities of the Maryland Historical Trust.

LOCAL

If the dredging project occurs within the jurisdiction of Baltimore City or any of the sixteen
Tidewater counties, then a grading and/or sedimentation permit may be required, and under
certain conditions, a building permit may be required. Certain types of projects may also require
other types of approvals at the local level, including zoning approvals, setbacks, subdivision
regulation approvals, etc.
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TABLE 2

SUMMARY OF REQUIRED AGENCY ACTIONS

AGENCY

Corps of Engineers

Maryland Board of
Public Works

Woetland Permits Division
Water Resources Administra-
tion DNR

ACTION

Corps Permit

Wetlands License

Wetlands Permit

REMARKS

Required for all dredging operations in Maryiénd
coastal waters.

Required for all dredging projects -involving state
wetlands. Corps permit generally not issued. until
license is issued.

Required for all dredging projects in private
wetlands.

Coastal Resources Division
Tidewater Administration
DNR

Office of Environmental
Programs/Department of
Health and Mental Hyglene

Maryland Port Administra-
tion/Dept. of Transportation

Coastal Zone Consistency
Determination

Water Quality Certification

Construction Permit

Required for ail dredging projects. A positive
determination is a prerequisite for issuance of a
Corps permit.

Required for all dredging projects, This certification
is a prerequisite for issuance of a Corps permit.

Required for all port related constructlunﬁact’lvlty In
state waters. Usually limited to Port of Baltimore.

All coastal Countles
and Baltimore City

Environmental Protection
Agency

U.S. Fish and Wildlife
Service [DOI)

National Marine Fisheries
Service [DOC])

U.S. Coast Guard

a. Sediment/Grading
Permit
b. Building permit

Review and approval
comments

Review comments

Review comments

Review and approval
comments

a. Sediment/grading permit is usually required for
all dredge material deposition areas. S

b. Building permit may be required is any
temporary or permanent structures are erected.

Required for all dredging projects.
Required for all dredging projects.

Required for all tidal dredging projects.

Required only when a bridge or causeway is
invoived in the project.

National Park Service [DO}]

Tidal Fisherles Division
Tidewater Administration
DNR

Watershed Permits Division
Water Resources Administra-
tion/DNR

Maryland Historical Trust

Reglonal Planning Councl)

Review comments

Review comments
Review comments
Review comments

Review comments
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Required only when National Park lands are
involved or impacted.

Comments solicited by and submitted to Wetland
Permits Division.

- Comments usually solicited by and submitted

through Wetland Permits Division.

Required on all projects.

Involved in those projects affecting the Baitimore
Metropolitan Area only,
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GOVERNMENT AGENCY

CONTACTS

Listed below in Tables 3 and Table 4 are the agency contacts for the Federal Government,
Maryland State Government and local governments, respectively.

TABLE 3
FEDERAL AGENCY CONTACTS

- U.S. Army Corps of Engineers
-« Baltimore District

- Operations Division
oo PUOLBox 1715
-~ ‘Baltimore, MD
{301)-962-3670

= Philadelphia District

.o Operations Division
_Corps of Engineers; Custom House
. Second and Chestnut Streets
* ‘Philadelphia, PA 19106
(215)-597-4723

U.S. Environmental Protection Agency/Region 3

EIS and Wetlands Review Section
- 3PMB2

Sixth and Walnut Streets

Philadelphia, PA" 19106

(215)-597-7584

—17

U.S. Fish and wname Servlca ‘

Annapolis Fieid Offrce
1825B Virginia Avenue
“Annapolis, MD |
(301)-269-5448

National Park Service

: Envsronmental Quamy Dmsion
* Mid-Atlantic Region
143 South Third Street |
_Philadelphia, PA 19106
(215)-597—?018 wi |

‘National Marine Fisheries Service

Habitat Protection Branch
Oxford, MD 21654
(301)-226-5771

U.S. Coast Guard
Bridge Section Chief

Porismouth, VA
(804)-398-6227



TABLE 4

MARYLAND STATE AND LOCAL GOVERNMENT AGENCY CONTACTS

Department of Natural Resources
Tawes State Office Building
Annapolis, MD 21401

¢ Tidewater Administration

° Coastal Resources Division
Mr. Elder Ghigiarelli

(301)-269-2784

° Tidal Fisheries Division
Mr. Nick Carter
(301)-269-3061

° Waterways Improvement Division
Mr. Vince Bogucki
(301)-269-3664

» Water Resources Administration

° Wetland Permits Division
Mr. Harold M. Casseil
(301)-269-3871

° Watershed Permits Division
Mr. Charles K. Cover
{301)-269-2265

s Wildlife Administration
Wildlife Technical Service
Mr. Carto Brunori
(301)-269-3195

* Maryland Geological Survey
Mr. Jeff Halka
(301)-235-0771

City of Baltimore

Mr. David Carroll

Baltimore City Department of Planning
222 East Saratoga Street

baltimore, MD

(301)-396-4343

Counties and Local

Maryland Board of Public Works'

Mr. Lawrence B. Goldstein
Annapolis, MD
(301)-269-2664

Department of Economic and Community
‘Development

¢ Maryland Historical Trust -
Mr. Wayne E. Clark
Shaw House
21 State Circle
Annapolis, MD 21401
(301)-269-2212

Regional Planning Council

Ms. Mary Dolan

2225 North Charles Street
Baltimore, MD 21218
(301)-383-3129

Department of Health and Mental Hyglene

s Office of Environmental Programs
Mr. Eduardo Acevedo
201 West Preston Street
Battimore, MD 21201
(301)-383-4244

Department of Transportation

s Maryland Port Administration
Mr. Frank Hamons, Jr.

Department of Planning and Reséarch . .

World Trade Center
Baltimore, MD 21202
(301)-659-4795

Contact appropriate Department of Public Works, Soil Conservation Service, or Planning and -

Zoning Office for more details.
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PART2

DETAILED AGENCY
REQUIREMENTS:

THE DREDGE AND FILL \
PERMIT REVIEW PROCESS

FOR MARYLAND



FEDERAL AGENCIES

U.S. ARMY CORPS OF ENGINEERS

The U.S. Army Corps of Engineers is the lead federal agency in the permitting process related
to dredge and fill operations in United States waters. As the lead agency, the Corps is responsible
for the issuance of a permit as well as the notification and coordination of the review efforts of all
other participating federal, state, and local agencies and the general public.

A Corps permit is mandated by law for 3 basic purposes: (1) to protect the quality of the
nation’s water, (2) to prevent alteration or obstruction of a navigable water of the United States,
and (3) to control dumping of dredged material into ocean waters.

A Corps permit is required to locate a structure; to fill, excavate, or discharge dredged or fill
material in waters of the United States; or to transport dredged material for the purpose of
dumping it into ocean waters. Table 5 provides a list of typical activities which require a Corps
permit. However, every activity may not require a separate individual permit application. Certain
activities and work have been authorized by nationwide permits and general permits.

Nationwide permits have been issued for discharges of dredged or fill material into certain
smaller or minor waters of the United States. Nationwide permits have aiso been issued for
certain types of activities in all waters of the United States. These permits and their conditions are
published in Section 330.4 and 330.5 of Title 33 of the Code of Federal Reguiations. If any activity
is covered by a nationwide permit and the applicable conditions will be met, there is no need to
apply for an individual permit. In effect, activities authorized by the nationwide permits in the
regulation are permitted in advance. No paperwork or delay is required.

General permits are issued by the District Engineer. They are similar to the nationwide
permits, but are limited to smaller specified regions and may require some notification or
reporting procedures. The District Engineer is authorized to determine those categories of
activities in specified geographical regions that will cause only a minimal adverse environmental
impact and to permit them with general permits. These will reduce delays by eliminating the
need to process many individual applications.

Before an application is submitted, the responsible District Engineer office should be
contacted to obtain current information about nationwide and general permits.

Enabling Legislation

The Corps’ permitting authority is derived from (1) Sections 9 and 10 of the River and Harbor
Act of 1899, and (2) Section 404 of the Clean Water Act. These two sources of authority are
described below.



TABLE 6

LISTING OF TYPICAL !
ACTIVITIES WHICH REQUIRE A CORPS PERMIT

Artificial canals Dolphins
Artificial islands Dredging
Beach nourishment Fitling
Boat ramps Groins and jetties
Breakwaters : Intake pipes
Bulkheads Levees
Dams, dikes, weirs Mooring Buoys
Discharging: Ocean dumping

Sand Outfall pipes

Gravel Piers and wharves

Dirt Riprap

Clay Road fills

Stone Signs

Tunnels

a. Sections 9 and 10 of the River and Harbor Act of 1899

Section 9 of the River and Harbor Act of 1899 requires a permit from the Corps of
Engineers to construct any dam or dike in a ‘‘navigable water of the United States’’. Bridges and
causeways constructed in ‘‘navigable waters of the United States’’ also require permits under
Section 9, but the authority to issue those permits was transferred to the United States Coast
Guard in 1966 when the United States Department of Transportation was created.

Section 10 regulates virtually all work in, over, and under navigable waters of the United
States.

Sections 9 and 10 of the River and Harbor Act of 1899 extend only over ‘‘navigable
waters of the United States’’. Even structures or work outside the limits defined for navigable
waters of the United States could require a Section 10 permit if the structure of work affects the
course, location, or condition of the water body in such a manner as to impact on the navigable
capacity of the water body. The law applies to all structures from the smallest recreational dock to
the largest commercial dock, and includes any dredging or excavation, bank protection, overhead
powerlines, and other work. (All tidal waters and Navigable Waters of the U.S.).

b. Section 404 of the Federal Water Pollution Control Act.

Section 404 of the Federal Water Pollution Control Act Amendments of 1972 (PL 92-500,
86 Stat. 816, 33 USC 1344) authorizes the Secretary of the Army, acting through the Chief of
Engineers, to requlate the discharge of dredged or fill material into waters of the United States at
specified disposal sites. The term ‘‘discharge or fill material’’ means the addition of fill material
into waters of the United States. The term generally includes, without limitation, the following
activities: placement of fil! that is necessary to the construction of any structure in a water of the
United States; the building of any structure or impoundment requiring rock, sand, dirt, or other
material fills for recreational, industrial, commercial, residential, and other uses; causeways or
road fills; dams and dikes; artificial islands; breakwaters, and revetments; beach nourishment;
levees; fill for structures such as sewage treatment facilities, intake and outfall pipes associated
with power plants and subaqueous utility lines; and artificial reefs. The term does not include
plowing, cultivating, seeding and harvesting for the production of food, fiber, and forest
products.



Regulations and Guidelines

Initsrole as the lead agency in the permitting process, the Corps has published both
regulations and guidelines describing the Corps responsibilities and policies. The Corps has
published a pamphiet titled, ‘‘U.S. Army Corps of Engineers, Permit Program, A Guide for
Applicants.’”’ This guide, which was published to assist persons applying for a Corps of Engineers
permit, contains a good description of the Corps permit program. The following materials have
been excerpted from this pamphlet and are provided in Appendix A.

(@) Information required in a permit application form.

(b) Application form for a Corps permit ENG. FORM 4345, 1 Oct. 77

(c) Examples of types of drawings to be submitted with ENG FORM 4345
(d) Application checklist

{e) Application Disapproval

(f) Map of Corps divisions and districts.

U.S. ENVIRONMENTAL PROTECTION AGENCY

The Environmental Protection Agency (EPA) participates in the raview of permit applications
to conduct dredging operations as a review and commenting agency. In this capacity, EPA makes
recommendations to the Corps on whether a proposed permit should be approved or denied.
EPA’s authority goes beyond that of the other review agencies because it has legal authority to
deny a proposed permit for environmental reasons. In the event of a disagreement between EPA
and the Gorps on the issuance of a permit, EPA can challenge the Corps Decision.

EPA’s principal concern is to control discharges of dredged or fill materiais to assure that the
chemical, physical, and biological integrity of the waters of the United States is maintained
and/or restored.

Enabling Legislation

EPA derives its authority for involvement in the permitting of dredging operations from the
Federal Water Pollution Control Act as amended (33 U.S.C. 1251 et seq.), Section 401-405,
especially 404(b), and the National Environmental Policy Act of 1969 (42 U.5.C. 4321-4347),
Section 102. These acts spell out, specifically, the interrelationship between EPA and the Corps,
and give EPA its legal authority to deny a proposed permit for environmental reasons.

Regulations and Guidelines

EPA published final regulations on December 24, 1980, to implement Section 404(b)(1) of the
Federal Water Pollution Control Act. These regulations, which were published in the form of
guidelines, consist of two parts: Guidelines for Specification of Disposal Sites for Dredged or Fill
Material and Testing Requirements for the Specification of Disposal Sites for Dredged or Fill
Material. Both parts are contained in Appendix B.

Additionally, selected excerpts from EPA’s Consolidated Permit Regulations, Part X
published on May 19, 1980 are provided in Appendix B.
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U.S. FISH AND WILDLIFE SERVICE

The U.S. Fish and Wildlife Service (FWS) participates in the review of permit applications to
conduct dredging operations as a commenting agency. The FWS assesses the impacts on fish and
wildlife of all water and related land resource development projects which are federally funded or
are constructed under a federal permit or license. The FWS provides reports to federal
construction or regulatory agencies and to permit applicants. Many of these projects occur in or
affect wetland areas. Federal permits for water-related development are reviewed by the FWS to
determine the existence of adverse impacts on fish and wildlife and their habitats, particulary in
wetland areas.

Enabling Legislation

The FWS has been delegated an advisory-consultant authority on dredge and fill permits as a
result of the following congressional acts:

(@) Fish and Wildlife Coordination Act (16 U.S.C. 661-667(e))

(b)  Fish and Wildlife Act of 1956 (16 U.S.C. 742(d)-754)

(c) National Environmental Policy Act of 1969 (NEPA) (42 U.S.C. 4321-4347)

(d) Federal Water Poliution Control Act, as amended (33 U.S.C. 1251 et seq.)

(e) Estuary Protection Act (16 U.S.C. 1221-1226)

(f) Coastal Zone Management Aét of 1972 (16 U.S.C. 1451-1464)

(@) Wild and Scenic Rivers Act (16 U.S.C. 1272-1287)

The major legal authority for FWS comes from the Fish and Wildlife Coordination Act of 1958
which established the agency and gave it environmental review authority. This Act along with
Section 102 of NEPA gives the FWS the authority to investigate each permit application that the

Corps receives, to provide environmental advice and comments, and to recommend denial of the
permit if necessary.

Regulations and Guidelines

The FWS published proposed regulations on May 18, 1979, implementing the Fish and
Wildlife Coordination Act. A summary of these regulations is provided in the following pages.
The full text contains the memorandum of understanding which has been developed between
FWS and the Department of the Army, EPA, and the National Park Service.

An abbreviated list of FWS criteria for reviewing proposed fill and dredge projects is also

provided. A more detailed description of the FWS mitigation policy was published on January 23,
1981, provided in Appendix C.
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U.S. FISH AND WILDLIFE SERVICE
FISH AND WILDLIFE COORDINATION ACT PROPOSED RULES (May 18, 1879)

1. Existing dredge depths in navigational channels and access channels may be maintained
or previously dredged depths may be restored. Specific criteria for projects involving
this use include:

(a) Designs and alignments should minimize disruption of natural sheetflow,
waterflow, and drainage patterns or systems.

(b) Designs should meet demonstrated navigational needs.

(c) Designs should prevent the creation of pockets or other hydraulic conditions which
would cause stagnant water problems.

(d) Designs should minimize shoreline or other erosion problems and interference
with natural sand and sediment transport processes.

(e) Designs, whererecommaended, should use temporary dams aor plugs in the
seaward ends of canals or waterways until excavation has been completed.

(f) Designs should minimize changes in tidal circulation patterns, salinity regimes, or
related nutrient and aquatic life distribution patterns.

(@) Alignments will be recommended by the FWS that avoid or minimize damages 1o
shelifish grounds, beds of aquatic vegetation, coral reefs, and other shallow water
and wetland areas of value to fish and wildlife resources.

(h) Alignments should make maximum use of existing natural channels.

(i) Construction should be conducted in a manner that minimizes turbidity and
dispersal of dredged material.

(i)  Construction should follow schedules. These schedules will aim at minimizing
interference with fish and wildlife migrations, spawning, and nesting or the
public’s enjoyment and utilization of these resources.

2. New or expanded boating facilities may be permitted, including designated wetland

areas. Specific criteria for projects involving docks and piers include;

{a) The size and extension of a dock or pier should be limited to that required for the
intended use.

{b) Project proposals should include transfer facilities for the proper handling of litter,
wastes, refuse, spoil drilling mud, and petroleum products.

{c) Piers and catwalks will be encouraged in preference to solid filis to provide needed
access across blologically productive shallows and marshes to navigable water.

3. Bulkheads or seawalls. Specific criteria for projects involving this use include:

{a) Construction of bulkheads, seawalis, or the use or riprapping generally will be
acceptable in areas having unstable shorelines.

{b) Except in special circumstances such as eroding shorelines, structures should be
located no further waterward than the MHW line, and designated so that reflected
wave energy does not destroy stable marine bottoms or constitute a safety hazard.

i¢) Inareas which have undergone extensive development, applications for bulkheads
will be acceptable that aesthetically and/or ecologically enhance the aquatic
environment.

4, Bridges. Specific criteria for projects involving this use include:
(a) Designs and alignments should minimize disruption of shestflow, water flow, and
drainage patterns or systems.
{b) Approaches to permanent structures in wetland areas should be located, to the
maximum extent possible, on pilings rather than solid fill causeways.

o

Projects involving jetties, groins, and breakwaters will be acceptable if they do not
create adverse sand transportation patterns or unduly disturb the aquatic ecosystem.



6. Levees and dikes. Specific criteria for projects involving this use include:

(a)
1 (b)

| (c)

Designs and alignments should minimize disruption of naturail sheetflow,
waterflow, and drainage patterns or systems.

Shoulder and slope surface should be stabilized following construction with
natural vegetation plantings or by seeding of native species, where possible, or by
riprapping.

Upon abandonment of a project site, levees and dikes will be evaluated for their
wildlife potential and will be recommended for their retention or removal.

7. Cables and Transmission lines. Installation of aerial or submerged cables and
transmission lines located and designed to provide maximum compatibility with the
environment will be acceptable. Particular emphasis will be placed on measures to
protect fish and wildlife resources, aesthetics, and unique natural features of the areas.
In operational areas, routes should make maximum use of existing rights-of-ways.

8. Pipelines. Specific criteria for projects involving pipelines include:

(@)
(b)
©
] (d)

Pipeline route that avoid or minimize damages to important spawning, nesting,
nursery, or rearing areas will be encouraged.

In established operational areas, pipsline routes should make maximum use of
existing rights-of-way.

In all areas, plpelines should be confined to areas which will minimize
environmental impact; special care should be taken in unaltered areas.

Where recommended, pipeline access canals should be immediately plugged at
the seaward end and subsequently maintained to prevent freshwater or saitwater
intrusion.

Where recommended, bulkheads, plugs, or dams should be instailed and
maintained at all stream, bay, lake, or other waterway or water body crossings.
Pipeline placement should be designed with a wide margin of safety against
breakage from mudslides, currents, earthquakes, or other causes.

Pipeline placement by the push method in marshlands will be encouraged.
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U.S. FISH AND WILDLIFE SERVICE
CRITERIA FOR REVIEWING PROPOSED FILL AND DREDGE PROJECTS

The U.S. Fish and Wildlife Service considers that each notice of application should
demonstrate that the proposed works:

(1) are water dependent

(a) for non water-dependent works, particularly where biologically productive
wetlands are involved and alternative upland sites are available, the Service
usually recommends denial of a permit unless public interest requires further
consideration.

(b) For water-dependent works, the Service discourages the occupation and
destruction of biologically productive wetlands and shallows. The Service usually
recommends that the site occupied involve the least valuable of the alternative
sites; that avoidable loss or damage to such productive wetlands and shallows,
their fish and wildlife, and their human uses be prevented; and that any damages
or losses of such resources proved unavoidable be reasonably mitigated or
compensated.

(2) serves a recognized public need;

(3) minimizes environmental damages. The project must be:

(a) judged to be the least environmentally damaging alternative or combination of
alternatives (e.g., all appropriate means have been adopted to minimize
environmental losses and degradations) and,

(b) in the public’s interest in safeguarding the environment from loss and
degradation.

In determining whether criteria (a) or (b} have been met, the FWS will always consider:

1. the long term effects of the proposed work, structure, or activity.

2. its cumulative effects, when viewed in the context of other already existing or
foreseeable works, structures, or activities of different kinds.

The Service will recommend denial of Federal permits for proposed projects as follows:

(1)  Projects which needlessly degrade or destroy wetlands,

(2) Projects not designed to prevent or minimize significant fish, wildlife and
environmental damages.

(3)  Projects which do not utilize practicable, suitable, and available upland sites as
alternatives to wetland areas.

(4) Projects located on uplands which do not assure the protection of adjacent
wetland areas.

(6) Projects not designed to use current technology.

(6) Projects where applicant uses a ‘‘piecemeal’’ approach to obtaining permits.
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NATIONAL PARK SERVICE

The National Park Service (NPS) is involved in the permit review process for dredge and fill
operations only on those projects involving park land under NPS jurisdiction. The two principal
units of NPS encountered in Maryland Coastal waters are Fort McHenry and Assateague National
Park. NPS may be involved either in the role of a review and commenting agency as is the case
with the {-95 tunnels at Fort McHenry or as a permit application as is the case with shoreline
stabilization work in the Assateague National Park.

Enabling Legislation

The National Park Service derives its authority for involvement in the permit review process
from two sources:

(a) The Congressional action which establish'ed the National Park Service on August 25,
1916 (16 U.S.C.1)

(b) The National Environmental Policy Act of 1969.

Regulations and Guidelines

The guidelines employed by ‘the National Park Service in evaluating the environmental
impacts of potential dredge and fill projects are the Environmental Quality Procedures for
complying with the National Environmental Policy Act of 1969, Part 516 DM 1-7 of the
Department Manual of the Department of the Interior, which are provided in Appendix D.

NATIONAL MARINE FISHERIES SERVICE

The basic goal or purpose of the National Marine Fisheries Service (NMFS) is to maintain a
viable commercial and recreational marine fishery for the benefit of all present and future U.S.
citizens. To achieve this goal, the NMFS has established a variety of programs to deal with the
different needs of managing these fisheries. One basic need is to improve management of the
habitat on which marine fish depend for spawning, nursery, and feeding. To achieve this the
branch of the NMFS which is responsible for maintaining environmental integrity uses existing
legisiation to ensure that all decisions regarding actions taken in the coastal zone -give full
consideration to potential effects on fish habitat.

The NMFS operates under more than fifty specific authorities, a few.of which impose upon
NMFS authority for management of coastal zone resources and for the overview and critique of
proposed activities that would affect aquatic resources and their habitats. Of these authorities,
the following eight deal most directly with NMFS’s responsibilities related to dredging projects.

a. Fish and Wildlife Act of 1956, 16 USC 742a-742k. 681-866¢. This is the basic legisiation
stating that fish and wildlife conservation shall receive equal consideration and be coordinated
with other features of water resources development through consultation with the Fish and
Wildlife Service, the NMFS (Reorganization Plan No. 4 of 1970), and State fish and game
directors.
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b. Commercial Fisherles Research and Development Act of 1964, 18 USC 779-7796{.
Authorizes the Secretary of the Interior (now Commerce) to cooperate with the States through
their respective State agencies which regulate commercial fisheries in carrying out projects
designed for research on and development of the commercial fisheries resources of the nation.
These studies, conducted through Federal grants, often provide important data for analyzing the
living marine resource aspects of environmental planning and coastal development projects.

c. Endangered Species Act of 1973, 16 USC 1531-1542. Provides for the conservation of
endangered and threatened species of fish, wildlife, and plants. The program is to be
administered jointly by the secretaries of the Interior and Commerce. Among other things, the
Act prohibits, except in certain instances, the import, export, taking, and interstate
transportation for commercial purposes of any endangered species.

The Secretaries shall cooperate with the States to the maximum extent before acquiring any
land or water, or interest therein, for the purpose of conserving any endangered or threatened
species.

d. Anadromous Fish Conservation Act of 1965, 18 USC 757a-757f. Authorizes the Secretary
of the Interior (and Commerce pursuant to Reorganization Plan No. 4) to enter into cooperative
agreements with the States, jointly or severally, to conserve, develop, and enhance the
anadromous fishery resources of the nation that are subject to depletion from water
developments. Similar agreements are authorized to conserve, develop, and enhance Great Lake
Fish that ascend streams to spawn.

e. Marine Migratory Sport Fish Act of 1959, 16 USC 760e-760g. Directs the Secretary of
Commerce to undertake a comprehensive continuing study of migratory marine fish of interest to
recreational fishermen, including species which migrate through inshore waters. Included in such
studies shall be research on migration, identity of stocks, growth rates, mortality, survival,
environmental influences including pollution, to develop wise congervation policies and
constructive management.

f. Fishery Conservation and Management Act of 1976. Directs the Secretary of Commerce to
manage the Fishery resources of the fishery conservation and excludes the territorial sea.

g.- Marine Protection, Research and Sanctuaries Act of 1972. Titie | of this Act authorizes
the Secretary of the Army, the Administrator of EPA, and the Secretary of the Department in
which the Coast Guard is operating, to regulate the dumping of material (including dredge spoil)
into the Great Lakes or coastal and ocean waters of the United States.

Title Il authorizes the Secretary of Commerce to monitor and study the effects of dumping
material into the Great Lakes or coastal or ocean waters of the United States.

h. National Environmental Policy Act of 1969. Requires all Federal agencies to prepare an
environmental impact statement for all projects which could significantly affect the environment.

The National Marine Fisheries Service has not published regulations related tqQ its
involvement in the review of dredging and spoil disposal operations. The NMFS Northeast

Regional Office (NMFS/NE) however, has provided informal guidance in the form of a list of
general responses to water-rlated projects requiring Federal permits. The NMFS/NE perceives
each project as having a unique set of characteristics which preclude development of exact
criteria for all situations. The general guidance was developed based upon biological principies
and past NMFS/NE project experience. Each project is reviewed as an independent action and
final recommendations are based upon specific site and project situations.

The NMFS/NE also has developed an informal description of project review considerations
which can be used as a guide in designing and evaluating your own project.
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INFORMAL GUIDANCE

National Marine Fisheries Service, Northeast Region,
General Response to Water-Reiated Projects
Requiring Federal Parmits

Each project has unique characteristics, thus criteria cannot be developed for all situations.
‘ The following guidelines are generalities based upon past experiences. Our final

recommendations are based upon specific site and project situations.

\ 1.

The National Marine Fisheries Service, Northeast Region (NMFS/NE) encourages the
following:

(a) Stabilization of eroding shorelines with vegetation, gabions, or riprap.

(b) Spoil deposition in confined upland areas.

NMFS/NE usually does not object to issuance of permits for the following:

(a) Private mooring buoys.

(b) Private piers that do not encroach upon public shellfish grounds.

(c) Open-pile-type marinas located in areas where tidal circulation is adequate to
maintain good water quality, and where extensive dredging is not required.
Marinas should also avoid locating near shellfish beds, and provide sewage
pump-out facilities.

NMFS/NE usually discourages the following:

(a) Open-water spoil disposal

(b) Dredging in marine and estuarine areas. However, if dredging is deemed
necessary, dredged areas should be connected to adjacent bottom contours of
equal or greater depth to promote circulation and prevent sump formation.

NMFS/NE usually recommends permit denial for the following:

(a) Filling of wetlands or open water to create fastiand

(b) Bulkheads located channelward of the mean high water line, unless special
circumstances require such placement

(c) Marinas located in or near productive shellfish beds or in areas where tidal
circulation of water is minimal

(d) Dredging of marsh, shellfish, and sea grass beds

(e) Dead-end canals

(f) Dredging for fill or borrow materiai

(g) Structures, such as tide gates or dikes, which impede circulation of tidal water over
wetlands.

REVIEW CONSIDERATIONS

NMFS/NE suggest you consider the following items when initially planning your project.

~_Wwater’s edge?

Alternatives: have you considered alternative project locations or designs that will meet
your objectives with a minimum of disruption to marine or estuarine waters. For
example, in many cases instead of encroaching upon wetlands or shallow open waters, a
bulkhead can be placed at the base of the eroding bank, thus minimizing the loss of
marine habitat and living resources.

Water-dependency: Can your project be located elsewhere or must it be located on the
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{3) Public interest: A project may affect various public resources, including fisheries or
associated habitat, either positively or negatively. Will your project provide long-term
benefits to the community, such as increased employment, improved public water
access or protection of public health and safety?

Generally, if the above items are met, you should have little difficulty in obtaining
authorization to construct your project. However, if public fishery resources wili be lost
as a result of project construction, we may want to discuss additional alternatives or
recommend to the Corps of Engineers that compensation be considered to offset the
loss resources or habitat.

Compensation will be tailored to the particular site and project, and may consist of:
replacement in-kind (i.e., conversion of uplands to marsh or shallow water); restoration
of existing habitat that has been dagraded; or enhancement of habitat to improve Its
biological productivity or carrying capacity.

U.S. COAST GUARD

The U.S. Coast Guard has the authority and responsibility to issue permits to construct a
bridge or causeway in ‘‘navigable wateis of the United States.”’ Such a permit is required by
Section 9 of the River and Harbor Act of 1899. This function was formerly the responsibility of the
Corps but was transferred to the Coast Guard in 1966 when the Department of Transportation was
created.

The principal concern of the Coast Guard relates to navigational safety. In addition, however,
pursuant to the mandates of NEPA, the Coast Guard also conducts an environmental assessment
of the project.

As part of its overal jurisdiction for navigational safety the Coast Guard is consulted by the
Corps on those projects where navigational safety is a consideration.

Legislative Mandate

The U.S. Coast Guard derives its authority in dredging projects in matters related to
navigation safety and issuance of Section 9 permits for construction of bridges and causeways in
navigable waters from both the delegation of responsibility by the Secretary of the Department of
Transportation (DOT reorganization, 1967) and Section 9 of the River and Harbor Act of 1899,

Regulations and Guldelines

The Coast Guard has published regulations related to its jurisdiction in navigation safety and
construction of bridges and causeways in 33 CFR 115. These regulations, along with an
instruction form which provides guidelines to the Coast Guard requirements for approval of a
permit application, and a sample blank permit form are provided in Appendix E.
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MARYLAND STATE AGENCIES

DEPARTMENT OF NATURAL RESOURCES

WATER RESOURCES ADMINISTRATION
o WETLAND PERMITS DIVISION

The Wetland Permits Division of the Water Resources Administration is responsible for
wetland resource management, monitoring of overboard dredge material deposition, and the
management/information system supporting these efforts. Priorities include review and
processing of wetland permits and approvals for dredging and filling privately-owned wetlands;
preparing reports and recommendations to the Board of Public Works on the issuance of wetland
licenses for dredging and filling in state wetlands; performing the administrative tasks associated
with the above (i.e., wetland hearings, etc.); administering the State’s effort regarding
environmental monitoring of dredge spoil deposition projects with particular emphasis on
research contracts and identification of funding associated with the monitoring.

Division responsibilities consist of site inspections, project evaluations, public hearings and
report/comment preparation as well as advisory services all for the purpose of meeting legal
mandates and minimizing adverse environmental impacts on tidal wetland and open water
resources.

The Wetlands Law obligates that a person secure a permit/license in order to dredge or fill
within private or state wetlands. A change in the Wetlands Law has provided for maintenance
dredging projects in state wetlands. This procedure permits the Department of Natural Resources
to recommend inclusion in the wetlands license of a provision for periodic maintenance dredging
for a 6-year period. Specifications are applied to these projects including limits upon area, depth,
and quantity of dredge material.

Enabling Legislation

The Wetland Permits Division derives its authority for involvement in the permitting of
dredging operations from Titles 8 and 9 of the Natural Resources Article of the Annotated Code of
Maryland. :

Section 1413.1 of Title 8 directs the Department in cooperation with other appropriate

agencies to evaluate and monitor dredge spoil deposition in State waters for the purpose of
identifying potential environmental damage.
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Title 9, Wetlands and Riparian Rights, contains two sections which address the licensing and
permitting of dredging operations. Section 202, License for Dredging or Filling of State
Wetlands, specifies that a person may not dredge or fill on state wetlands without a license.
Section 306, Permit to Conduct Activity not Permitted by Rules and Regulations, specifies that a
person proposing to conduct dredge and fill operations on any private wetland must obtain a
permit from the Secretary of the Department of Natural Resources.

Regulations and Guidelines

The Wetland Permits Division has prepared a brief instruction guide of the State
requirements related to wetland licenses, permits and notifications. This guide includes (1) a
description of the legal requirements, (2) a sample application or notification form including a
sample pian, and (3) a supplemental form for storm drain projects.

The Division has prepared a set of guidelines for implementation of the Maryland Wetlands
Law. These guidelines include (1) a description of general requirements of the Wetlands Act, (2)
guidelines for evaluating applications, and (3) wetlands licensing procedures. The above
reference materials are included in Appendix F.

e WATERSHED PERMITS DIVISION

The Watershed Permits Division reviews all plans and specifications submitted with proposed
dredge and fill projects, in particular those with dredge spoil disposat areas. The review focuses
on sediment and erosion control plans as required for proposed land clearing, soil moving, or
construction activities associated with the dredge and fill operation. The project review entails
verifying the design adequacy of the sediment control measures as well as the basic containment
area structures; ascertaining that all necessary measures have been identified and specified; and
that adequate standard details and specifications are incorporated into the construction
documents. Recommendations may be made to correct any perceived deficiencies in the plans
including the containment area size or configuration, dike size, construction methods, and outfall
erosion protection. In addition, standard specifications for sediment and erosion control as weli as
innovative ideas proposed are checked for field etficiency.

Enabling Legislation

The Division derives its authority for involvement in the permit review process from
Annotated Code of Maryland, Natural Resources Article, Section 8-1105. Referrals from the
Water Resources Administration Wetland Permits Division are reviewed as a requirement of
Wetlands Licenses issued for dredge spoil disposal areas.

Regulations and Guidelines

The Division has not published any regulations or guidelines.
The chronological sequence of review activities for county, private, and State and Federal
{(Corps of Engineers) dredging projects is described in the following attachments. \
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SEQUENCE OF REVIEW - STATE AND FEDERAL
(CORPS OF ENGINEERS) DREDGING PROJECTS

Preliminary comments and recommendations may be solicited from the Division via the
Wetland Permits Division. Standard general comments are forwarded to Wetlands including site
specific comments when pertinent. Preliminary site inspections may be made to review proposed
dredge spoil and disposal area.

In some instances preliminary plans and specifications may be submitted for additional review
and comment.

Upon issuance of the Department of Health Water Quality Certification, and prior to initiation
of any dike construction, the Contractor is required to submit a proposed Sediment and Erosion
Control plan and engineering drawings of the spoil containment areas as proposed. This plan is
reviewed for adequacy of proposed methods for controlling sediment runoff from the disturbed
area including sediment traps, straw bale or silt fence barriers, vegetative stabilization, etc. as
may be specified. In addition, containment dike details are reviewed for sufficiency, including
area capacity, configuration, dike side slope and top width; earth compaction specifications and
methods, pipe and riser details, outfall protection and discharge location. Changes to plans are
made as required.

Upon receipt and review of an acceptable pian, an approval letter is sent to the Contractor.
The complete file is transferred to the Water Resources Administration Enforcement Division for
use in field inspection of the spoil digposal area.

SEQUENCE OF REVIEW - COUNTY AND
PRIVATE DREDGING PROJECTS

Preliminary comments and recommendations may be solicited from the division by the
applicant or through the Wetland Permits Division. General comments may be made based on
standard requirements. ,

As a condition of the Wetlands License, plans for upland diked disposal areas are submitted to
the WRA Enforcement Division by the owner or Contractor. Pians are referred to the Watershed
Permits Division for review of dike configuration, adequacy, construction methods, slopes and
top width, pipe and riser details, outfall protection and discharge location. Changes are made as
required. The local County Soil Conservation District reviews the Sediment and Erosion Control
plans.

Upon receipt and review of an acceptable plan, a memorandum of approval is sent to the
Enforcement Division for inclusion in the Wetlands project file for use in field inspection.
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TIDEWATER ADMINISTRATION
e COASTAL RESOURCES DIVISION

The Coastal Resources Division (CRD) has the responsibility to review and comment on all
proposed projects that have the potential to significantly impact coastal resources. This primarily
consists of Corps of Engineers and DNR (Water Resources Administration) permit applications,
and federally funded projects through the State Clearinghouse process. The Division’s major
responsibilities in this regard are to (1) provide data and information relevant to the project; and
(2) determine the project’s consistency with the objectives and policies of the Coastal Zone
Management Program. For any project in which there is a federal action involved, the Division
must issue a Federal Consistency determination to the appropriate federal agency. This
requirement is mandated by the Federal Consistency clause of the Coastal Zone Management Act
of 1972 which states that any federal action in the coastal zone must be consistent to the extent
practicable, with a State’s approved Coastal Zone Management Program.

The results of the Division’s review are submitted to the appropriate permitting program
responsible for making the decision on the project. This is generally the permitting program
within the Water Resources Administration, the regulatory agency with DNR. If a Corps permit is
required but there is no State permit or license involved, the Division takes the lead for DNR in
commenting on the project to the Corps.

State Clearinghouse projects are received by the Department and assigned to a lead agency by
the Clearinghouse Review Officer in the Office of the Secretary. The lead agency is responsible
for coordinating comments and recommendations of all appropriate units of the Department and
for preparing the Department’s response. CRD is generally the lead agency when the project is
located in the coastal zone. When the Division is not the lead agency, its review of the project is
submitted to the lead agency for inclusion in the Department’s position. CRD’'s comments on
Clearinghouse projects always include a Federal Consistency Determination.

Regardless of the type of project, any negative Federal Consistency determination must be
approved by the secretary of the Department. In this manner, any conflicting positions among
units of the Department are resolved by the Secretary prior to the determination leaving the
Department.

Enabling Legislation
The Coastal Resources Division draws its authority for involvement in the permitting of

dredging operations from:

(@) Section 306(e)(1)(c): Administrative review of all development plans, projects, or land
and water use regulations, Federal Coastal Management Act of 1972.

(b) Section 307(c), (d): Consistency of Federal activities with approved State Coastal Zone
Management Programs, Federal Coastal Zone Management Act of 1972.

{c) Executive Order 01.01.1978.05 Coastal Zone Management State of Maryland, Executive
Department.
Regulations and Guidelines

CRD has published informal guidelines which describe (1) the process and guidelines for CRD
involvement in the review and evaluation of coastal related projects, and (2) the procedures used
in making Federal consistency determinations. These are presented in Appendix G.
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o« TIDAL FISHERIES DIVISION

The Tidal Fisheries Division participates in the review of permit applications to conduct
dredging operations as a State technical review and commenting agency. The functions of this
agency in the review process are varied. They include serving on intergovernmental committees
and workshops, consideration of resource management plans, review of permit applications and
environmental impact assessment documents, preparation of position papers, providing technical
information to other agencies, and advising legislators.

The agency responses to dredging issues are primarily concerned with the maintenance of
aquatic biota populations. Because of the magnitude and variability of environmental modifiers,
evaluation of the ‘‘changes’’ resulting from modification proposals is critical to fulfilling the
agency mission. Review of proposed physical changes are examined for their ecological impacts
according to theory, past experience, and pertinent literature. Evaluation of the possible effects
of the proposed projects are made and forwarded to the appropriate lead agency.

Enabling Legislation

The Tidal Fisheries Division draws its authority for involvement in the permitting of dredging
operations from both Federal and State legisiation as outlined below.

a. Federal Legislation.

(1)  Section 404: Permits for disposal of dredged or fill material.
Federal Water Pollution Control Act, as amended (33 U.S.C., 1251 et seq.)

(2) Section 9: Construction of dams and Section 10: Obstructions in navigable
waterways. River and Harbors Act of 1899.

(3) Section 102(2)C: Environmental impact Statements.
National Environmental Policy Act of 1969 (42 U.S.C. 4321-4347)

(4). Section 306(e)(1)(c): Administrative review of all development plans.
Coastal Zone Management Act of 1972.

(5) Section 2(a): Consultation with State wildlife resource agencies in the event of

modification to water bodies.
Fish and Wildlife Coordination Act.

b. State Legislation - Annotated Code of Maryland

(1)  Subtitle 2: State Wetlands, Section 202; and Subtitie 3. Private Wetlands
Title 9. Wetlands and Riparian Rights

(2) Gas and Oil. Subtitle 5. Coastal Facilities Act, Section 506.

Regulations and Guidelines

This agency has not promulgated specific regulations or guidelines. However, it recommends
that at a minimum the following information be submitted for project evaluation:

(@) Exact location to include identifiable boundaries; maps

(b) Depth - existing and proposed 36



)
(d)
(e)

Size of dredging project in cubic yards
Method of Dredging

Spoil disposal method - to include location

In addition the agency has informally adopted the general policies relative to specific types of
dredging projects.

GENERAL POLICIES OF TIDAL FISHERIES DIVISION
RELATED TO SPECIFIC TYPES OF PROJECTS

Dredging in shallow water, low salinity areas - These projects impact spawning grounds
and nursery areas for finfish, such as to present hazards to their well being. This
response is applied to dredging projects removing more than 500 cubic yards of material.
The usually recommended no-dredging period for protection of spawning fish
populations is March 1 through June 15,

Channel dredging in close proximity to natural oyster bars. {f dredging is proposed
within a charted oyster bar, it is recommended that dredging be restricted to the period
October 1 to December 15. If dredging is proposed within 5§00 yards of natural oyster
bars, the usually recommended dredging period is October 1 and December 15 and/or
March 1 to May 31 of any year. The rationale behind this recommendation is that
dredging operations should avoid the summer spawning and spat setting periods and the
colder periods of reduced adult activity.

Dredging for bulkhead and fill projects. These project proposals usually receive a
recommendation to limit bulkheading with accompanying dredged fill to the mean high
water line. If allowed to project past the high water line these projects would convert
shallow waste habitat into fast land, thus degrading important habitat for aquatic
organisms.

Dredging for bulkhead and fill projects on dead end canals, These proposals usually are
recommended to be denied on the grounds that the project would further degratie the
water quality and fishery habitat on an already ecologically stressed systern. Lioed gid
canals have generally poor circulation and relatively verticai banks. A suggosist
alternative to bulkheading and dredging in these cases is the placement of riprap on ks
banks and no fill allowed.

Dredging projects which would fill a marsh. These projects usually are recommendas ¢
be denied. TFD's position is that the marsh protects the general water quality of s
receiving waters adjacent to the project from the effects of storm water run-o# and sapils
field seepage. Waste assimilative capacity of marshland is significant as is the marsn‘s
contribution of detritus to the aquatic food chain.

Modifications to the usual responses to the dredging projests cited abovs ars
occasionally made upon request of the permitting agency. Efforts are made ‘¢ kesy
extensions of project operations from adversely impacting habitat or aquatic organism
population.
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e WATERWAY IMPROVEMENT DIVISION

The Waterway Improvement Division is neither a permitting agency nor a link in the permit
process. Rather, it evaluates and funds projects that qualify under the Natural Resources Articles
for Waterway improvement. The scenario for these services is as follows:

(@)
(b)

(©

(d)

(e)
(f)
(9)

(h)

A local governing body submits a project development proposal to the Dredging

Division.

The Dredging Division arranges an on-site investigation with the governing body and an

evaluation is made as to the benefits that would accrue to the general recreational

boating public and the anticipated cost.

A course of action is projected:

(1)  If the benefits are sufficiently great, ag compared to the project cost, the project
will be accepted for 100 percent state funding.

(2) If the benefits are not sufficiently great, as in a local private community, the
governing body can be offered an interest-free loan to construct the project. The
local community will petition the local governing body to establish a special
Waterway Improvement Tax District for repayment of the loan.

(3) The Dredging Division will conduct the necessary hydrographic and topographic
surveys, design the channel, and compute the material quantity to be removed
and the size of the spoil disposal pond required.

(4) The governing body must then locate and provide to the Dredging Divigion, a
properly executed entry and construction and dredged material acceptance
eagsement for the spoil disposal site.

(6) The Dredging Division will prepare the permit drawings and application for
execution by the local governing body, whao must obtain all permits and licenses.

(6) The governing body forwards copies of all licenses and permits to the Dredging
Division.

(7) A budget request is prepared for inclusion in the next fiscal dredging budget for
legislative approval.

The governing body prepares the spoil area design including the sediment control
practices approved by the local Soil Conservation District and bid specifications.
Consultant services can be requested for those governing bodies which do not
have these in-house capabilities. .

The governing body bids the project and recommends the low bidder to the Dredging

Division for acceptance.

The contract is awarded for construction as permitted by the environmental windows

provided in the permit and license.

The Dredging Division conducts the post dredge hydrographic survey and determines if

in fact the channel has been constructed to the contracted dimensions for final

acceptance of the project.

The governing body is reimbursed for the project by the Dredging Division upon receipt

of an invoice accompanied by copies of their checks with their endorsements.

An estimate of projected dredging projects in Maryland’s coastal counties is provided in the
following table.



WATERWAY IMPROVEMENTS DIVISION

5-10-20 YEAR PROGRAM
COUNTY VOLUME FUNDS CONSTRUCTION PROJEGTION
; ANNE ARUNDEL COUNTY
3
Lake Hillsme . 14,000 yds $120,000.00 10/1/81-12115/81
Lake Ogleton 18,000 100,000.00 1011811211581
Lake Placid 8,800 175,000.00 3/1182- 8130/82
Marisy Creek 64,000 ©300,000.00 Held for Spoll Site
Upper Magothy 2,300 ~ 200,000.00 Held for Spoll Site
CALVERT COUNTY
. Calvart Marine Museurn - 000yds 3 30,000.00 8115181~ 9730781
| Spring Cove e 44002 je‘ff“ 280,006.00 10117/81.12/15/81
: Hallen Creek T N 122& 40,000.00 101 148112115181
CHARLES COUNTY ‘
S = B
Cuckhold Creek : 9,700 yds * 43,000.00 10/1/81-12/15/81
_ Port Tobacco : L 13,090” 72,000.00 8/1/81-11/30/81
' DORGHESTER COUNTY
Cambridge Yacht Basin ST 3,400 6,000, 10/ 1780-12/15/80
IndlanCrgeek L 14,100 75,000.& 10/ 1180-12/15181
Lodge Cliff. LEe Y slan 50,000.00 9/30/81-12/15/81
MoCready Creek SoenEe ey 35,000.00 9115/60-11/15(81
Raggad Point Marina S LT 6,000 60,000.00 6/15/82- 9130/82
Tyler Cove S U angn 135,000.00 10/ 1/B1-12/15/81
Wallsce Creek ST 3000 164,500.00 9/15/80-11/30/80
HARFORD COUNTY -
H
j Flying Polnt Park 3,900 37,450.00 114 1/80- 1/30/81
i Foster Branch 7,000 , 000 6/15/81- 8180181
i Light House Pler 1,200 15, 8/15/81-11/15/81
Kent Island Narrows Bredkwater 700,000.00 11 5181- 1130181
Kent Isiand Commercial T 2331 200,000.00 5015¢ 1/ 5181- 3130181
No-Naime Creek - - 19,820 110,990.00 $8/15/80-10/15/80
ST. MARY'S COUNTY
St. George's lsiand Narrows : 12,000 120,000.00 101 18112115181
§t. Inegoe's Ramp 868 "1,%,888 00 10/ 1/81-12115181
St. Jarome's o . 125,000.00 3715/81- 6130181
Tanner's Creek : Jetties Held in litegation above
SOMERSET COUNTY
Ewell Marina 32,000 160,000.00 10/1/81-12/30/81
TALBOT COUNTY
Edge Creek Tax District 8,200 40,000.00 T115182-11115¢82
Peachblossom Cove 1.0, 5,100 35,000.00 10/ 1/82-12115/82
8t. Michaels Town Siips
WORCHESTER COUNTY.
Georgss |sland Landing 27,000 150,000.00 8/30/81-12115/81
Turville Creek 44,400 225,000,00 8/15/81-12/16/81
5-10-20 Years

|

{

| Maintenance dredging as projects warrant
i Qualified new projects as requastad
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Enabling Legislation i

The Natural Resources Article, Section 8-707 establishes the Waterway improvement Division
for the purposes of marking channels and harbors and to establish aids to navigation; to clear
debris, vegetation and obstructions from state waterways; dredge channels and harbors and
construct jetties and breakwaters; to construct marine facilities beneficial to the boating public; to
improve, reconstruct, or remove bridges, drawbridges, or similar structures over or across
waters,; to evaluate water oriented recreation needs and capacities of Maryland waterways and
develop comprehensive plans for Waterway Improvements; and to provide matching grants to
local governments for the acquisition of vessels and equipment.

OEPARTMENT OF HEALTH AND
HYGIENE

MENTAL

OFFICE OF ENVIRONMENTAL PROGRAMS

The Office of Environmental Programs of the Department of Health and Mental Hygiene must
by law evaluate all proposed dredging projects that may involve changes or alterations in all State
waters (tidal and non-tidal) for the purpose of issuing or denying a Water Quality Certification.

Under Section 401 of the Federal Water Pollution Control Act (PL 92-500; 86 Stat. 816, 33 USC
1411), any applicant for a federal permit to conduct an activity which may result in a discharge
into navigable waters is required to obtain a certification from the State that the discharge will
comply with the applicable water quality standards. The certification also pertains to the
subsequent operation of the facility.

In cases where the Corps of Engineers or U.S. Coast Guard has stated that a water quality
certificate is required, the Office of Environmental Programs issues or denies the water quality
certificate, or places certain conditions on the activity. Even in public notices that do no state that
a water quality certificate is required, but it is felt that the construction or use of the facility will
create a discharge to the waters of the State, the Office reviews the proposed activity and issues
or denies the water quality certificate, providing appropriate recommendations to the Corps of
Engineers to implement water quality protection measures. The Office may solicit comments
from interested parties and may schedule a public hearing on the project.

Failure to comply with the conditions of the Water Quality Certificate constitutes reason for
cancellation of certification and legal proceedings may be instituted against the applicant In
accordance with the Annotated Code of Maryiand (1974 Volume). In granting the Water Quality
Certificate, the Office reserves the right to inspect at any time the operations and records
regarding the project.
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Enabling Legislation

The authority of the Office of Environmental Programs for issuing a water quality certificate is
derived from Section 401: Certification of Title IV - Permits and Licenses of Federal Water
Pollution Control Act of 1972, as amended.

Regulations and Guidelines

The Water Quality Certification is issued after close coordination with other agencies of the
State as well as local jurisdictions. Recommendations from Maryland DNR (Water Resources
Administration, Tidal Fisheries Division, Coastal Resources Division), County Health
Departments, Natural Resources Policies, other units of the State Health Department, and the
Soil Conservation Service are incorporated into the Water Quality Certification as necessary.

The Office has not developed any guidelines or criteria specifically for dredging projects. The
guidelines and criteria of the above-mentioned agencies have been employed. Guidelines for
overboard disposal of spoil material, developed by a Spoil Disposal Criteria Committee, have
been employed as a reference. Also, Department of Health and Mental Hygiene Code of
Maryland Reguiations 10.50.01 Water Quality and Pollution Control, are employed. Other
sources of criteria are the sediment control requirements of the SCS, the Red Book published by
EPA, and the EPA Technical Bulletin titled, ‘‘Protection of Shellfish Waters,’”’ EPA
430/9-74-010, July 1974. Where no guidelines are available, professional judgment is employed.

DEPARTMENT OF TRANSPORTATION

MARYLAND PORT ADMINISTRATION

The Maryland Port Administration (MPA) has the overall responsibility to increase the
waterborne commerce of the ports in the state. Pursuant to its mission, MPA promotes the
State’s commercial ports in general, and plans, constructs, markets, operates, and maintains
state-owned port facilities. In essence, MPA’s role is essentially one of working closely with
private industry and providing services to port facility users such as shipping lines, stevedoring
firms, shippers, other port community businesses, and services to the general public.

With respect to dredging and spoil disposal activities the MPA has several areas of
responsibility, a number of which are shared with the Department of Natural Resources (DNR).
The major areas of responsibility include:

(@) Promotion of Port Oriented Waterway Improvements

(b) Estimates of Dredging and Spoil Disposal Needs

(c) Inventory of Disposal Sites

(d) Prioritization of Disposal Sites

{e) Site Acquisition and Plan Formulation

(f)  Design and Construction

(g) Operations and Maintenance

(h)  Monitoring
—4—



k.

MARYLAND PORT ADMINISTRATION

Department of Engineering
World Trade Center Baltimore
B“altimnre, Maryland 21202

INSTRUCTIONS FOR SECURING A
MARYLAND PORT ADMINISTRATION GONSTRUCTION PERMIT

The Applicant must submit to the Maryland Port Administration a letter of application and permit appiication
drawings as the first step in the application procedure. The letter of application should include a brief description
of the construction, the dates of commencement and completion of the work and the current estimated cost of such

work.

a. The Applicant shall furnish to the Maryland Port Administration three copies of a permit application drawing
showing location, character and extent of the work, ownership of the property involved, and ownership of all
abutting properties. One set of the plans will be approved and returned to the Applicant if the permit is granted.

b. All permit application drawings shall be shown where practicable on one sheet 8 inches wide and 1012 inches
long, including a one-inch margin at the top of the sheet. The preparation of such drawings shall be in the
conformance with current directives by the Baltimore District Office of the U.S. Army Corps of Engineers.

¢. For large project construction, owner will submit, in addition to the permit application drawing, construction
drawings and specifications. The Engineering Department reserves the right to require such submission as it
deems necessary.

Upon receipt of the letter of application and drawings, the Maryland Port Administration shali forward two coples
of their serialized permit application form to be executed by Applicant. Both coples must be executed and
returned. The forms shall be signed in the name of the owner of the property in-front of which the Improvements
are t0 be made. if a corporation is owner, the application must be signed in the name of the corporation by the
President or ther duly appointed officer, witnessed by the Secretary or Assistant Secretary, and affixed with the

Corporate Seal.

a. The Applicant will pay to the Maryland Port Administration a construction Inspection charge for the work at the
rate of $1.00 per $1000.00 of the éstimated cost of the work, with a minimum charge of $10.00 for each permit.
This payment shall be transmitted to the Maryland Port Administration with the executsd application forms.

After receipt of the properly executed forms, the Maryland Port Administration shall conduct a construction
inspection of the proposed site and determine if a permit is warranted. If a permit is approved, both coples of the
form will be executed by the Director of Engineering of the Maryland Port Administration, and the green copy
shall be returned to the Applicant as his authorization.

If the applicant’s or agent's applying for permit does not own the property, the applicant’s or agent’s shall

secured a letter of authorization from the property owner and a copy of the letter shall accompany the Istter of
application.
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(i)  Site Disposition
(i) Research
(k) Funding Management.

The MPA has both administrative and regulatory funtions. As part of its regulatory functions,
MPA requires that all dredging and spoil disposal projects within its jurisdiction obtain an MPA
construction permit.

Enabling Legislation

The MPA'’s authority for issuance of its construction permit and involvement in dredging and
spoil disposal activities comes from the Annotated Code of Maryland, Title 6 Ports, which
describes MPA'’s legislative mandates and general responsibilities.

Regulations and Guidelines

MPA has not published any regulations or guidelines related to its involvement in dredging
and spoil disposal activities. However, an instruction form for obtaining an MPA construction
permit has been prepared and is attached. In addition, the general and specific responsibilities of
MPA with respect to dredging and spoil disposal activities are described in the Memorandum of
Understanding (MOU) between MPA and DNR (available from either organization).

DEPARTMENT OF ECONOMIC AND
COMMUNITY DEVELOPMENT

MARYLAND HISTORICAL TRUST

The Maryland Historical Trust is responsible for the State administration of NEPA and the
National Historic Preservation Act in regard to the protection and enhancement of historic and
archaeological resources. The Trust administers the National Register, grants awards,
compliance, and educational programs necessary for fulfillment of the enabling legislation. The
Trust compliance staff reviews all federal projects or permits received from the A-95
Clearinghouse, Corps of Engineers, and other agencies and works with concerned agencies or
individuals in determining the effects of projects on our cultural heritage. The trust is also
involved in assisting State agencies to comply with the Board of Public Works Policy which
requires all State agencies with land holdings to assess the cultural resources on their property
and develop management for the protection of those resources. The Maryland Geological Survey
is responsible for the issuance of permits for the excavation of archaeological sites on
State-owned property.

Enabling Legisiation

The Maryland Historical Trust derives its authority for involvement in the permitting of
dredging operations from two principal sources: (1) Section 106 of the National Historic
Preservation Act of 1966, as amended (16 U.5.C. 470), and (2) Section 102(2)C of the National
Environmental Policy Act of 1969 (42 U.S.C. 4321-4347).
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Regulations and Guidelines

The Maryland Historical Trust adheres to the regulations promuigated by the Advisory
Council on Historic Preservation. These regulations are included in Appendix H.

TheTrust has also published technical guidelines for archaeological investigations in
Maryland, available in the Maryland Historical Trust Technical Series No. 1, which are provided
in Appendix H.

MARYLAND BOARD OF PUBLIC WORKS

The Maryland Board of Public Works has the delegated authority to license all dredge and fill
operations on state wetlands. The Board is assisted by the Secretary of Natural Resources
through the Water Resources Administration’s Wetlands Division, which submits a report to the
Board indicating whether the license should be granted and, if so, specifying any terms,
conditions, and considerations required after consultation with any interested federal, state, and
local unit, and after holding any hearing and taking any evidence the Secretary thinks advisable.

Enabling Legislation

The Board derives its authority to license dredge and fill operations on state wetlands from
Section 9-202: License for dredging and filling of Subtitle 2, State Wetlands of Title 9: Wetlands
and riparian rights of the Annotated Code of Maryland, Natural Resources (1974).

Regulations and Guidelines

The Board has not published any requlations and generally relles on the recommendations of
the Wetland Permits Division and their guidelines described in Appendix F.

REGIONAL PLANNING COUNCIL

_ The Regional Planning Council (RPC) was established to coordinate planning among
Baltimore City and five neighboring counties that form the Baltimore region. RPC has a
responsibility to review and comment on any project which will significantly impact coastal zone
management in the region, especially if the project conflicts with the General Development ‘Plan
for the Baltimore Region or the recommendations of the harbor and coastal zone plans mentioned
below. RPC maintains an active interest in planning for the harbor shoreline and coordinates a
round table task force which works to resolve differences between permit requests and agency
guidelines. This task force was established by the RPC and its advisory committee, the Coastal
Zone Metropolitan Advisory Board. RPC also maintains a clearinghouse of mformatnon on many
navigational projects of major importance in the Baltimore Region.
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Enabling Legisiation

The Regional Planning Council derives its authority for planning for the Baltimore Region and
thus involvement in the permit review process of dredge and fill operations from Article 78D of
the Maryland Annotated Code.

Regulations and Guidelines

RPC has not published specific regulations related to its involvement in the review of dredge
and fill projects. However, it has published a number of planning documents for the Baltimore
Region which serve as both policy and guidelines for projects within the region. Some of these
planning documents include:

(@)
(b)
()
(d)

Baltimore Harbor Plan, March 1975
Baltimore Metropolitan Coastal Area Study, An Agenda for Action, March 1978.
Environmental Enhancement of the Baltimore Harbor, September 1982.

Hawkins Point/Marley Neck: Development Opportunities in the Port of Baltimore,
August 1981.
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MARYLAND LOCAL AGENCIES

BALTIMORE CITY

All dredging and spoil disposal projects that occur within the jurisdiction of Baltimore City
require the acquisition of the following approvals: (1) a building permit, (2) a grading permit, and
(3) review by the Baltimare City Department of Planning.

The Department of Planning coordinates the input of all city agencies with the state and
Federal agencies.

Enabling Legislation

The City of Baltimore derives its authority for issuing permits from Baltimore’s revised city
charter of 1947.

Regulations and Guldelines

The City of Baltimore has not published regulations or guidelines related to the City’s
involvement in dredging and spoil disposal projects. However, the requirements for permits and
approvals for building in Baltimore City are described in the development guidebook in

Appendix |.

COUNTIES

The coastal counties are involved in the permitting process for dredging and spoil disposal
projects as both sponsoring and regulatory agencies. The coastal counties bear the responsibility
of obtaining and permitting suitable, spoil disposal facilities to handle the maintenance dredging
of county waterways.

As a regulatory agency, the counties may require the issuance of a building permit if any
temporary structures are to be constructed, or if fill is used for shoreline maintenance. Also, a
grading and/or sedimentation permit may be required if the following conditions apply: (1) the
slope of the land is to be altered more than one foot, (2) filling behind a bulkhead exceeds 50 cubic
yards of soil, and (3) dredge spoil is deposited on fast land. Zoning restrictions, setbacks, and
subdivision regulations may also require various approvals from the appropriate locai agencies.
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APPENDIX A

U.S. ARMY CORPS OF ENGINEERS
REGULATIONS



what information
is required
in a permit application?

Applicants are expected to furnish the Corps of Engineers:

@ A detailed description of the proposed activity, including the pur-
pose, use, type of structures, types ot vessels that will use the facil-
ity, facilities for handling wastes and the type composition and
quantity of dredged or {iil matenal

o Names and addresses of adjoining property owners and others, on
the opposite side of streams or lakes or whose property fronts on a
cove, who may have a direct interest because they could possibly
be affected by your project.

o Complete information about the location, including street number,
tax assessors description, political jurisdiction and name of water-
way in enough detail so that the site can be easily located during a
field visit.

o A list of the status of all approvals and certifications required by
other federal, state, and local governmental agencies. This informa-
tion is important because review time is often reduced by joint or
simultaneous processing.

o Reasons that explain denial of any approvals or certifications re-
quired by other government agencies. When other approvals or
authorizations are denied, application for a Corps permit may not
be approved.

if ENG Form 4345 is not signed by the applicant, attach a statement desig-
nating the duly authorized agent who is acting on your behalf.

For most projects little or no additional information is required. What you
provide on ENG Form 4345 and the drawings is usually all that is needed
to review your application.

Yet, when wetlands, historic or archeological sites, dredging, filling, or
ocean dumping are involved, you may be asked to furnish additional infor-
mation or drawings that will assist in evaluating your application.



APPLICATION FOR A DEPARTMENT OF THE ARMY PERMIT
For use of this form, see EP 1145-2—-1

The Department of the Army permit program is authorized by Section 10 of the River and Harbor Act of 1899, Section 404 of

P. L. 92--500 and Section 103 of P. L. 92—-532. These laws require permits authorizing structures and work in or affecting navigable
waters of the United States, the discharge of dredged or fill material into waters of the United States, and the transportation of
dredged material for the purpose of dumping it into ocean waters. Information provided in ENG Form 4345 will be used in evaluating
the application for a permit. Information in the application is made a matter of public record through issuance ot a public notice,
Disclosure of the information requested is voluntary; however, the data requested are necessary in order to communicate with the
applicant and to evaluate the permit application. If necessary information is not provided, the pemnit application cannot be pro—
cessed nor can a permit be issued.

One set of original drawings or good reproducible copies which show the location and character of the proposed activity must

be attached to this application (See sample drawings and check!ist) and be submitted to the District Engineer having jurisdiction
over the location of the proposed activity, An application that is not completed in full will be returned,

1. Application number (To be assigned by Corps) 2. Date 3. For Corps use only.
Day Mo, Yr.
4. Name and address of applicant, 5. Name, address and title of authorized agent,
Telephone no. during business hours Telephone no. during business hours
A/C { } A/C { )
A/C ( ) A/C | )

6. Describe in detail the proposed activity, its purpose and intended use {private, public, commercial or other) including descrip—-
tion of the type of structures, if any to be erected on fills, or pile or float—supported platforms, the type, composition and
quantity of materials to be discharged or dumped and means of conveyance, and the source of discharge or fill material, tf
additional space is needed, use Block 14.

7. Names, addresses and telephone numbers of adjoining property owners, lessees, etc., whose property also adjoins the waterway,

Location where proposed activity exists or will occur,

8.
Address: Tax Assessors Description: (if known)
Street, road or other descriptive location Map No. Subdiv, No, Lot No.
In or near city or town Sec. Twp. Rge.
County State Zip Code
9. Name of waterway at location of the activity,
ENG Form 4345, 1 OCT 77 Edition of 1 Apr 74 is obsolete.



10, Date activity is proposed to commence,

Date activity is expected to be completed

11. |s any portion of the activity for which authorization is sought now complete? D YES D NO
If answer is ‘*Yes’’ give reasons in the remark section, Month and year the activity was completed
. Indicate the existing work on the drawings.

12, List all approvals or certifications required by other federal, interstate, state or local agencies for any structures, construc—
tion, discharges, deposits or other activities described in this application.

Issuing Agency Type Approval Identification No. Date of Application Date of Approval

13. Has any agency denied approval for the activity described herein or for any activity directly related to the activity
described herein?

D Yos D No {if *"Yes’’ explain in remarks)

14, Remarks (Checklist, Appendix H for additional infonmation required for certain activities).

15. Application is hereby made for a permit or permits to authorize the activities described herein, | certify that | am familiar
with the information contained in this spplication, and that to the.best of my knowledge and belief such information is true,
complete, and accurate, | further certify that | possess the authority to undertake the proposed activities, ’

Signature of Applicant or Authorized Agent

The application must be signed by the applicant; however, it may be signed by a duly authorized agent (named in Item 5)
if this form is accompanied by a statement by the applicant designating the agent and agreeing to fumish upon request,
supplemental information in support of the application,

18 U. S, C. Section 1001 provides that: Whoever, in any manner within the jurisdiction of any department or agency

of The United States knowingly and willfully falsifies, conceals, or covers up by any trick, scheme, or device a material fact
or makes any false, fictitious or fraudulent statements or representations or makes or uses any false writing or document
knowing same to contain any false fictitious or fraudulent statement or entry, shall be fined not more than $10,000 or
imprisioned not more than five years, or both, Do not send a permit processing fee with this application, The appropriate
fee will be assessed when a permit is issued,
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application checklist

General

O

Submit one original or good quality reproducible set of all drawings on 8" x 10-2" tracing
cloth, tracing film or paper. Submit the fewest number of sheets necessary to adequately show
the proposed activity. Drawings should be prepared in accordance with the general format of
the samples. Block style lettering should be used.

A 1-inch margin should be left at the top edge of each sheet for purposes of reproduction and
binding. A Y2-inch margin is required on the three other edges.

Title block of each sheet submitted should identify the proposed activity and contain the name
of the body of water; river mile, if applicable; name of county and state; name of applicant or
agent; number of the sheet and total number of sheets in set; and date the drawing was pre-
pared.

O Drawings should not reflect the approval, non-objection, or action of other agencies.

fu)

Since drawings must be reproduced photographically, color shading cannot be used. Draw-
ings must show work as a dot shading, hatching, or similar graphic symbols.

Vicinity Map. Identify the map or chart from which the vicinity map was taken and show the follow-

ing:
a
o
(m]

m)

o

o

O

Location of the activity site including latitude and longitude and river mile, if known.
Name of waterway.

All applicable political (county, borough, town, city, etc.) bouhdary lines.

Name- ot and distance to local town, community, or other identifying location.
Names of all roads in the vicinity of the site.-

Graphic scale.

North arrow.

Plan View. The plan view of the proposed activity should show the following:

D

O O O 0o

Existing shorelines.

Ebb and flood in tidal waters and direction of flow in rivers.
North arrow.

Graphic or numerical scale.

Mean high and low water lines if the proposed activity is located in tidal areas on the Atlantic
and Gulf coasts.

Mean higher high water and mean fower low water lines if the proposed activity is located in
tidal areas on the Pacific coast.

Ordinary high water line and ordinary low water line if the proposed activity is on a lake or
ordinary high water if on a stream. '



o

O

o

Water depths around the project.

Principal dimensions of the structure or work and extent of encroachment beyond the applica-
ble high water line.

Waterward dimension from an existing permanent fixed structure or object.

Distances to nearby federal projects, if applicable.

Number of cubic yards, type of material, method of handling, and location of fill or spoil dis-
posal area if applicable. if spoil material is to be placed in approved dumping grounds, a sepa-
rate map showing the location of the dumping grounds should be attached. The drawing must

indicate proposed retention levees, weirs, and/or other devices for retaining hydraulically
placed materials.

Distance between proposed activity and navigation channel, where applicable.
Federal harbor lines, if established and if known.

Location of structures, if any, in navigable waters immediately adjacent to the proposed activi-
ty, including permit numbers, if known. Identify purpose of all structures.

Location of any wetlands, swamps, marshes, etc. Identify.

Elevation and/or Section View. The elevation and/or section view of the proposed project shouid
show the following:

O

o]

u]

o

Same water elevations as in the plan view.
Depth at waterward face of proposed work, or if dredging is proposed, show dredging grade.

Dimensions from applicable high water line for proposed fill, fioat, or pile supported platform.
Identify any structures to be erected thereon.

Graphic or numerical scale.

Cross-section of excavation or fill, including approximate side slopes.

Elevation of spoil areas.

Notes on Drawings

o

(]

List names of adjacent property owners whose property also adjoins the water and are not
shown on plan view.

State purpose (private use, commercial, etc.) of proposed activity.

0O State datum used in plan and. elevation views. Use mean low water, mean lower low water, Na-

tional Ocean Survey Datum or National Geodetic Vertical Datum of 1929.



when an NG
application i~
is

disapprove )

There are times during the evaluation process when the Corps finds that a.
project and its intended use will have an adverse impact on the public in-
terest. If you are notified by the Corps that it is concerned about your
project, you may . . ..

o Discuss with the Corps the reasons that make your application unac-
ceptable

e Reconsider your plan and examine alternatives

e Modify the original project design to eliminate the objectionable fea-
tures

caution . . . do not become a violator

Do not begin any work that requires a Corps permit before you have
received official authorization. Case-by-case consideration is given to
known violations.

Violators may be subject to:

e Civil and/or criminal court action
e Fines of $500 to $50,000 per day
e Imprisonment for up to 2 years

e Removal of structures and materials

A-13
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Federal Register / Vol. 47, No. 141 / Thursday, July 22, 1982 / Rules and Regulations

DEPARTMENT OF DEFENSE

Corps of Engineers, Department of the
Army

33 CFR Parts 320, 321, 322, 323, 324,
325, 3286, 327, 328, 329 and 330

Interim Final Rule for Regulatory
Programs of the Corps of Engineers

AGENCY: Corps of Engineers, Army
Department, DOD.

ACTION: Interim final rule and request
for comments.

SUMMARY: We are hereby issuing final
rules which govern the regulatory
programs of the Corps of Engineers, On
September 19, 1980, {45 FR 62732), we
published proposed rules in the Federal
Register which were based on
legislative changes in the Clean Water
Act, Executive Orders, judicial decisions
and policy changes which occurred
since our previous regulations were
published on July 19, 1977. The major
changes of these Regulations are
reduction in processing time and
expansion of the nationwide permit
program. Because it has been nearly two
years since the proposed rules were
published; we are providing an
additional comment period for
interested parties to update their views.
We will review all comments and
determine whether any changes are
necessary.

EFFECTIVE DATES: July 22, 1982,
Comments must be received by August
23, 1982,

ADDRESS: Office of the Chief of
Engineers, BAEN-CWO-N, 20
Massachusetts Ave., N.W., Washington,
D.C. 20314.

FOR FURTHER INFORMATION CONTACT:
Mr. Bernie Goode 202-272-0199

or
Mr. Morgan Rees, 202-697-6985.

SUPPLEMENTARY INFORMATION:
Classification

We have determined these regulation
revisions not to be a major rule requiring
a Regulatory Impact Analysis (RIA)
under Executive Order 12291. However,
because of the extensive public interest
in the overall program we prepared an
RIA. We submitted the RIA to the Office
of Management and Budget. A copy has
been placed in the agency record for this
rule making and is available for public
inspection. Since these revisions, for the
most part, provide regulatory relief, they
do not require a 30-day delay in
implementation under 5 U.S.C. 553(d}.

Environmental Impact Statement

We have determined that this action
does not constitute a major federal
action significantly affecting the quality
of the human environment. Appropriate
environmental documentation is
prepared for all permit decisions. We
prepared an environmental assessment
for each of the nationwide permits in
Part 330. We determined that,
considering the potential impacts,
required conditions, discretionary
authority and best management
practices, none would require
preparation of an environmental impact
statement,

Public Comment

We received nearly 400 public
comments which covered the full range
of views. On balance, the comments
were favorable, but there were many
strong criticisms that the regulations
were too slanted towards environmental
protection on the one hand and too
slanted towards economic development
on the other. We also held two public
hearings on proposed nationwide
permits, transcripts of which are on file
in the Office of the Chief of Engineers.
We convened a task force of
experienced field and headquarters
regulatory and legal personnel to review
all comments, and synthesized them into
major issues. Significant changes are as
indicated below. '

Part 320—General Regulatory Policies

Section 320.1(a): This new section
discussing Corps of Engineers approach
to its regulatory authorities received
generally favorable support and has
been adopted as proposed.

Section 320.1(b): Types of activities
regulated. In the proposed regulations,
we changed the definition of our Section
10 authority to add the term “physical”
to the historic “course, condition,
location or physical capacity”. This was
based on the judicial opinion in
National Wildlife Federation v.
Alexander, 613 F 2d 1054 {DC CIRC Dec
7. 79). (An incorrect cite was given in the
preamble to the proposed regulations.}
Since several other judicial opinions
conflict and the case cited above is
under appeal, we have decided not to
change the regulations at this time. The
word “physical” has been deleted
throughout these final regulations. We
also changed the language referring to
outer continental shelf jurisdiction to
conform to language in recent
amendments to the Outer Continental
Shelf Lands Act.

Section 320.3(a): This revision
recognizes that Federal applicants now
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require state water quality certifications
per revisions to Section 401 of the CWA.

Section 320.3(b): Recognition of the
status of Indian tribes has been added
for Coastal Zone Management Act
(CZMA) consistency requirements.

Section 320.3(n): A new section has
been added to recognize Corps of
Engineers responsibility to review for
impacts on navigation applications to
EPA for point source discharge permits
nnder Section 402 of the Clean Water
Act.

Section 320.4{aj: The public interest
review. This is the heart of our
evaluation process. It involves a
weighing and balancing of all factors
affecting the public interest. Many
comments expressed concern that the
policy statements in paragraph (b)
through (o) are too broad and are
subject to too wide a range of
interpretation. We recognize that
concern and are developing specific
guidance on how each of the factors
may affect the public interest balancing
process based eon specific citations of
law, Executive policy and policies of the
Corps and other Federal agencies. We
have changed § 320.4(a)(2){ii) to conform
to CEQ-NEPA regulations that
alternatives to proposed actions need
not be investigated when there are no
unresolved conflicts as to resource use,
We have also made a technical change.
The analysis of cumulative impacts
previously required by § 320.4(a)(2)(iv)
has been incorporated in § 320.4(a){1)..
The potential for cumulative impacts
will be considered in the evaluation of
the impacts on each public interest
factor rather than in a separate
cumulative impact analysis which may
overlook potential cumulative effects of
one or more of the factors.

Several comments questioned the
relationship between our public interest
review and the Environmental
Protection Agency Guidelines for the
Specification of Disposal Sites for
Dredged or Fill Material. The guidelines
(40 CFR Part 230) were published in the
Federal Register on December 24, 1980
pursuant to Section 404(b){1} ¢! the
CWA. The guidelines and the public
interest review go hand-in-hand. Once
all aspects of the public interest have
been considered, if a project does not
conform to the guidelines, the permit
would be denied.

Section 320.4(c): The statement on
mitigation of fish and wildlife impacts
has been deleted from this section as it
is now incorporated in the policy for
conditioning permits expressed in 33

.CFR 3254.

Section 320.4(j): Some comments were
concerned that permits may be issued



Federal Register / Vol. 47, No. 141 / Thursday, July 22, 1982 / Rules and Regulations

31795

without compliance with the
requirements of Federal law such as
water quality certification and coastal
zone consistency. That is not the case.
Those requirements are covered in 33
CFR Part 325. Section 320.4(j) deals with
only those requirements established by
local or state laws or Federal laws
administered by other Federal agencies.

Section 320.4(1) and (m): Extensive
comments were received on both the
floodplain management and water
conservation policies. However, after
considering all the points of view, we
have retained the policies. The
floodplain policy is consistent with
Executive Order 11988. With addition of
language from Section 101(g) of the
CWA, the water conservation policy is
consistent with Federal policy. It does
not infringe on the primary authority of
the states to allocate water rights.

Section 520.4(n): A section has been
added to recognize the national
importance of energy conservation and
development.

Section 320.4(0): A section has been
added on navigation policy. Previously,
33 CFR Part 328 addresgsed Corps
authority to establish harbor lines and
was used as a basis for navigation
policy. However, with the rescission of
that part, there is a need to express
navigation policy elsewhere. We also
had to retain in our regulations the
provision which authorizes all activities
which took place shoreward of a harbor
line prior to 27 May 1970, the date on
which harbor lines were changed from
permit authorization lines to
navigational guidance lines.

Part 321—Dams and Dikes

There were no significant objections
to a minor wording change to exclude
weirs from Section 9 coverage and to
provide an expedited decision process
by processing applications concurrently
with the applicant obtaining the
necessary approval from either the
Congress or the State Legislature.

Part 322—-Structures and Work

Section 522.2(f): A provision has been
added to allow general permits to be
issued to avoid unnecessary duplication
of the regulatory control exercised by
another agency provided it has been
determined that the environmental
consequences of the action are
individually and cumulatively minimal.

Section 322.3(a)(1): The term “physical
capacity” has been reverted to
“navigable capacity” in the definition of
Section 10 authority. See the discussion
for § 320.1(b) above.

Section 322.4: Nationwide permits
have been moved to Part 330.

Section 322.5(f): In the proposed rules,
we specifically requested comments on
our long standing policy of limiting our
review of structures on the Outer
Continental Shelf (OCS) under lease
from the Department of Interior (DOI).
About 10 years ago, we adopted a policy
of limiting our review to navigation and
national security because the DOI does
a comprehensive review during its
leasing procedures, There were
extensive comments on both sides of the
issue. Based on all the comments and in
order to be responsive to Executive
Order 12291, we have maintained our
policy of limited review. The DOI
concurred in this policy.

Section 322.5(g): We have changed
this section to be consistent with the
discussion under § 320.1(b) above.

Appendixes: The appendixes to Parts
322, 323, and 324 and Appendixes B and
D-H to Part 325 have been deleted. They
deal with internal Corps of Engineers

.operations and interagency agreements.

They need not be incorporated in the
Code of Federal Regulations. Also, we
are sensitive to reducing the volume of
these regulations. The interagency
agreements have recently been revised
and copies are available to the public.

Part 323—Discharges of Dredged and
Fill Material

Section 323.2(a): In the proposed rules,
we consolidated former categories 1, 2,
and 3 of waters of the United States into
one category. Some concerns were
raised about this change. While we
believe it would be a change only in
form and not in substance, we did not
make the change as proposed. This was
10 be consistent with EPA’s definition
found in 40 CFR Part 126.

Section 323.2(c): We received many
comments on revisions to the definition
of wetlands. In addition to a Corps field
task force, we convened an interagency
meeting to review potential
improvements to the definition. Both
groups, after extensive deliberation, did
not provide any improvement on a
technical basis. We have therefore,
decided not to change the definition at
this time.

Section 323.2(e} and (f): These
sections were modified to combine the
terms natural lake and impoundment
into one term, lake. Many people
commented that impoundments should
not be given the same status in the
review process as natural lakes.
However, we believe that the evaluation
of the public interest should be based on
what the impacts actually are and not
on whether the area in question is
natural or man-made.

Section 323.2(h): The footnote for this
section was changed to delete the
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requirement for the district engineer to -
notify the regional administrator of EPA
when the median rather than the
average annual flow is used to
determine the headwaters of a stream.
EPA and others expressed concern that
EPA should be kept informed of these
determinations. However, we know of
no cases in the past where EPA has
objected to such determinations. In the
interests of reducing paperwork, we
have deleted the notification
requirement. District engineers,
however, should notify EPA if EPA is
known to have an interest in the area in
question.

Section 323.2(n): A provision has been
added to allow general permits to be
issued to avoid unnecessary duplication
of the regulatory control of another
agency as discussed for 322.2(f), above.

Section 323.4;: The nationwide permits

-which previously appeared in this

section have been moved to Part 330. A
new section has been added to describe
the legislative exemptions to the
program under Sections 404(f) and (r) of.
the CWA. The wording of § 323.4(a)(1)(i)
and § 323.4(a)(1)(ifi}(c)(1}(iv) have been
changed slightly to recognize irrigation
as a normal farming practice and to
change the time for removal of stream
blockages, to one year from the date of
discovery, respectively. EPA has
concurred with these changes and will
at the next convenient opportunity
amend its regulations at 40 CFR Part 230
to coincide with these modifications.

Section 323.5: A new section has been
added to note the authority of EPA to
transfer Section 404 programs to the
states and Army support of program
transfer. Many comments urged a more
extensive discussion of procedural steps
which the Corps intends to follow in a
transfer process. However, we did not
include such a discussion. EPA has
published at 40 CFR Part 123 extensive
transfer regulations. As we have not yet
had the opportunity to discuss these
with any states who have an interest in
program transfer, we have not
developed any transfer procedures.

Section 323.6(b): This section formerly
§ 323.5(b), has ben modified to be
consistent with current agreements
between the Corps and EPA which
reflect EPA authority to veto disposal
site specifications under Section 404{c)
of the CWA.

Part 324—Ocean Disposal

Section 324.3(b)(2): This section was
modified to note the requirement that
Federal agencies must obtain Section
401 water quality certifications from the
appropriate state or interstate agency to
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dispose of dredged material within the
territorial sea.

Part 325—Permit Processing

Section 325.1(b): This is a new
provision for pre-application
consultation based on regulations of the
Council on Environmental Quality for
agency procedural compliance with the
National Environmental Policy Act
(NEPA). Other Corps procedures and
policies for compliance with CEQ's
NEPA regulations in its regulatory
programs are now found in Appendix B
to 33 CFR Part 230; a number of changes
and deletions have been made
throughout Part 325 to reflect this.

Section 325.1(d): Many people
‘commented that we required too much
or too little information in support of an
application. In deciding what should be
required, we have tried to achieve a
balance among various considerations
such as clarity of plans for review by
technical and non-technical people, cost
of developing data and its utility in the
review process, and to severely limit
requests for additional information once
an application is considered complete.

Section 325.1(d)(2): This new section
would avoid piecemeal applications for
work associated with the same project.
Comments on this addition were very
favorable,

Section 325.1(d)(6): This new section
on dam safety drew extensive comment,
some saying we did not go far enough,
others saying that we have only
duplicated existing state requirements.
The intent of this section is that the
district engineer must be reasonably
assured that proper design standards
are met. This may be done through
evidence of approval by a duly
established state review, design or
review by appropriately qualified
persons, or other reasonable means.

Section 325.1(e): This new section
limits the additional information
requested of an applicant to that which
is essential for the district engineer's
decision process.

Section 325.1(f) Fees: This was
§ 325.1(g) in the proposed rules. It was
renumbered because the former Section
325.1(f), signature of application, was
moved to § 325.1{d)(7) for format
purposes. The fee for letters of
permission (LOP) has been deleted on
the basis that LOP's are minor and do
not generate benefits to the permittee
significant enough to warrant payment
of a fee.

Section 325.2(a)(1) and (2): These
sections were revised to reflect the
requirement of Section 404(a) of the
CWA that public notices be issued
within 15 days of a completed
application and a stipulation in a law

suit involving ocean dumping,
respectively.

Section 325.2(a)(6): The term
“Findings of Fact” has been changed to
“Statement of Findings" in this section
and throughout these regulations to
more properly reflect the nature of the
document. This section also allows the
district and division engineers to divulge
recommendations on applications

_ forwarded for higher authority decision.

Section 325.2{a}(9): This section
concerning distribution of copies of
permits has been moved from former
§ 325.2(b)(5).

Section 325,2(b): The provision for
issuing joint notices with water quality
certifying agencies has been moved and
consolidated with other joint notice and
processing authorities stated in 33 CFR
320.1(a)(5), 320.4(j)(6), and § 325.2(e).

Section 325.2(b)(1) has been expanded
and clarified to describe procedures

where more than one state is involved in

the water quality certification process.

Section 325.2(b)(1)(ii) has been
reworded for clarification.

Section 325.2(b)(2) has been expanded
to cover costal zone certification
procedures where Indian lands are
involved.

Section 325.2(b)(5) refers to
endangered species review {proposed to
be in § 325.2(e). The former § 325.2(b)(5)
has been moved to Section 325.2(a)(5)
for format purposes.

Section 325.2(b)(6) has been deleted.
The provision is a requirement of the
Freedom of Information Act and need
not be repeated in this regulation.

Section 825.2(d) has been revised to
reduce processing time goals in
accordance with comments received in
response to the 1980 proposed rules.
Subparagraph 4 is added to clarify that
decisions will normally not be deferred
pending action on other agency
authorizations.

Section 325.2(e) has been added to
specify alternative processing
procedures available to division and
district engineers. These include letters
of permission, regional permits, joint
procedures with other Federal, state,
and local agencies and expedited review
processes such as joint agency review
meetings.

Section 325.2(e){4): The authority to
approve emergency processing
procedures has been delegated from the
Assistant Secretary of the Army to the
division engineers. Many people asked
for a more explicit description of
emergency procedures. However, since
it is impossible to determine ahead of
time the nature of emergencies, division
engineers are relied upon to use good
judgment in establishing emergency
procedures. Normally, such procedures
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would include expedited coordination
with state and Federal agencies with an
interest in any resources involved.

Section 325.3(a)(9) deletes the
requirement for a statement concerning .
a preliminary determination of the need
for and/or availability of an
environmental impact statement and
adds a notice of categorical exclusion, if
appropriate, in accordance with
Appendix B to 33 CFR Part 230.

Section 325.3(c): The requirement
which was added in the proposed rules
for periodic purging of the public notice
mailing list and the authority to publish
notices in the local newspaper have
been deleted from the final regulation.
District engineers are still expected to
take these actions as appropriate, but
they are within the scope of normal
public involvement principles and need
not be expressed in the CFR.

Section 325.3(d} has been deleted from
the regulation. It is an internal
requirement which has been added to
our internal reports system.

Sectjon 325.4: The former section on
environmental impact statements has
been moved to Appendix B of 33 CFR
Part 230. A new section on permit
conditioning has been added. We
received many comments on this
section. It has been rewritten to
incorporate many of those comments
and to clarify the intent. The authority
for bonding was moved from Part 328 of
the proposed rules as it is related more
to permit conditioning than to
enforcement.

Section 325.5(c): This section has been
revised to conform to new Section
325.2(e) on alternative processing and
evaluation procedures.

Section 325.6(c) and (d): These
sections have been rewritten to clarify
the difference between the expiration of
a permit itself and the expiration of an
authorized construction period.
Specification of a starting time for
permitted activities is now optional. The
term “revalidation” is no longer in use
and has been deleted. Ocean dumping
permits are limited to three years based
on a stipulation agreed to in a law suit.

Section 325.7(b) and (k) have been
revised to give permittees who are
notified of suspension proceedings an
opportunity to have an informal meeting
as well as or instead of a public hearing.

- Section 325.7(d) has been modified to
delegate permit revocation authority
from the Chief of Engineers to the
authority who made the decision on the
original permit.

Section 325.8(b) and (c) have been
revised to conform to Memoranda of
Agreoment reached with other Federal
agencies pursuant to Section 404(q) of
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the CWA and to authorize district
engineers to deny certain permits
without issuing a public notice where
other required authorizations have been
denied or where the activity will clearly
interfere with navigation.

Section 325.9 has been revoked and
reserved. The former section on
supervision and enforcement has been
moved to Part 326, except subparagraph

{e) on bonding authority which has been.

addressed in § 325.4.

Section 325.11 on district engineer
case reports to higher authority has
been deleted. It is an internal
requirement of the Corps and need-fot
be expressed in the CFR;

Appendix A. The permit form has
been revised as indicated in the
proposed regulations. There were no
significant comments on this appendix.

1. The term “Federal Water Pollution
Control Act (86 Stat. 8186, PL 92-500)"
has been changed to “'Clean Water Act
(33 U.S.C. 1344)" 1o reflect the new law
citation,

2. The last clause of general condition
“" has been deleted and set forth as a
new condition “j"; “That this permit
does not obviate the requirement to
obtain state or local assent required by
law for the activity authorized herein.”
This change is to eliminate any
suggestion that this provision relates to
property rights. _

3. General conditions “j" and “k"” have
been combined into a new condition
“k": “That this permit may be modified,
suspended or revoked in whole or in
part pursuant to the policies and
procedures prescribed in 33 CFR 825.7."
This change eliminates present
inconsistencies between the two

conditions and the regulation provisions.

It also avoids the necessity to revise the
standard permit conditions in the future
as the suspension, modification, and
revocation procedures change in the
regulations through rulemaking
procedures.

4, General condition “o0" has been
reviged to delete the start time dates
pursuant to the change to § 325.6(c).

5. New general condition “u” has been
added as follows: “That if the permittee,
during prosecution of the work
authorized herein, encounters a
previously unidentified archeological or
other cultural resource within the area
subject to Department of the Army
jurisdiction that might be eligible for
listing in the National Register of
Histaric Places, he shall immediately
notify the district engineer.” This
notification will enable the district
engineer to notify the appropriate
authorities as required by. historic
preservation laws.

8. The last phrage of condition *b”
under “Discharges of dredged or fill
material into waters of the United
States” relating to toxic pollutants has
been changed from “in to ¢ther than
trace quantities” to “in toxic amounts”
to agree with the language of Section
101{a){3) of the CWA.

7. Condition “d” under “Discharges of
Dredged or Fill Material into Waters of
the United States” pertaining to wild
and scenic rivers has been deleted as ils
original iriclusion asa permit condition
was inappropriate.

Appendix B has been revoked and
reserved: The 1967 Memorandum of
Understanding with Départment of
Interior has been terminated. New
agreements have been reached with five
Federal agencies, under Section 404(q)
of the Clean Water Act.

Appendix C, Procedures for the
Protection of Cultural Resources, i3
being revised and was not yet complete
for publication. The interim procedures
adopted on April 3, 1980, 40 FR 686, pgs.
22112, et seq. still apply.

Part 326—Enforcement

Comments on this part were generally
related to concerns that increased
authority given to district engineers in
determining the disposition of an
enforcement case would result in greater
risk to environmental quality. However,
the changes are actually related only to
program management. Most violations
are minor, many of them resulting from
lack of public understanding of Federal
jurisdiction. This regulation has been
advised to allow district engineers to
recognize those cases and not require
lengthy paperwork and processing -
procedures on all of them. The staff
resources thereby made available would
allow the district engineer to take more
vigorous enforcement action and
conduct greater coordination with
interested parties on those cases which
are potentially significant. The changes
provide a focus on the substance of the
violation and the need for enforcement
action. It is expected that in significant
cases, there will be full coordination
with interested parties to develop
appropriate protective or remedial
measures. The full public interest
balancing process has been deleted from
this Part 326 but remains in the after-the-
fact evaluation phase of 33 CFR Part 325
thereby eliminating the duplication of
that evaluation required in the previous
regulation,

Section 326.3(d) has been added to
provide for cases which are not suitable
for legal action and where the
responsible party refuses to apply for
after-the-fact authorization. The district
engineer may now proceed on his own
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initiative giving due consideration in the
processing requirements and the public
interest review to the extent of
information furnished by the responsible
party.

Section 326.5: The former section
dealing with processing after-the-fact
permit applications has been deleted.
The processing requirements are
contained in Part 325. Former § 325.9 on
'supervision and enforcement has been
moved to this section as it more directly
related to this part.than to Part.325.

Part 327—Public Hearings

~ The public hearing regulation has
been changed to make the public
hearing policies consistent under all
Corps of Engineers regulatory
authorities. As a standard, we adapted
the policies and criteria previously
applicable to Section 404 only. This part
also combines the hearing file with the
complete administrative record of the
permit action, All the information
previously required for the public
hearing file was also required to be in
the administrative record. This
duplication has been eliminated. The
requirement for a verbatim hearing
transcript has been retained. The
mandatory requirement for district
counsel to be present at all hearings as a
legal adviser to the presiding officer

(§ 327.6) has been changed to a
discretionary decision; the district
engineer may wish to informally resolve
a hearing request (§ 327.4); and § 327.5
pravides that the district engineer may
also appoint an appropriately qualified
person other than the deputy district
engineer to be a hearing officer. The
intent of these changes is to provide
greater flexibility in responding to
requests for public hearings.

Part 328—Harbor Lines

This part has been revoked and
reserved. The Corps policy on harbor
lines and their impact on the public
interest review process is now found at
33 CFR 320.4{0). That subparagraph also
reétains the authorization for activities
constructed shoreward of harbor lines
prior to 27 May 1970.

Part 329—Definition of Navigable
Waters of the United States

Based on a court decision (Leslie Salt
Cao. v. Froelke, 578 F.2d 742) (8th Cir
1978) the shoreward limit of navigable
waters of the United States (frequently
referred to as “Section 10 waters") in
coastal areas is the mean high water
line on both the Atlentic and Pacific
coasts (formerly the mean higher high
water was used on the Pacific coast).
Therefore, Part 329 has been amended to
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delete the second sentence of
§ 329.12(a)(2).

Part 330—Nationwide Permits

Combining the nationwide permits
previously found in 33 CFR 322.4
(Section 10 nationwide permits) and 33
CFR 323.4 {Section 404 nationwide
permits) received very favorable
response. Extensive comment was
received on some aspects of the
nationwide permit program and on
specific nationwide permits. We
conducted public hearings in
Washington, DC and in St. Paul,
Minnesota of obtain additional public
comment. Comments from all sources
ranged from strongly supportive to
strongly opposed because the program
was either too broad or too restrictive.
We prepared environmental
assessments for all proposed nationwide
permits, and Section 404(b){1)
evaluations for Section 404 actions. The
Chief of Engineers then reached the
decision, supported by a Statement of
Findings (SOF) that each of the
nationwide permits contained in Part
330 is in the public interest. The
decisions were based on the policies
expressed in 33 CFR Part 320 and
include consideration of the Clean
Water Act Sections 101(b), 101(f), 404(e),
and 404(q) and Executive Order 12291
which superseded E.O. 12044.

The major areas of concern ara as
follows:

1. Compliance with the specific
language of Section 404(e) of the CWA.
That section provides that nationwide
permits may be issued for categories of
activities which are similar in nature
and which have individually and
cumulatively minor environmental
impacts. The concern was that some of
the nationwide permits, particularly the
ones for discharges into certain waters
{8 330.4) exceeded the Section 404(e)
authority because the activities covered
were considered by the respondent to
not be minor and similar in nature.
However, those permits and others were
in effect at the time Congress adopted
Section 404{e). The legislative history
clearly shows Congress’ intent to
endorse the program in effect at the time
and to encourage its expansion.
Therefore, we consider that categories
of activities may be based on
similarities in time (§ 330.3), location
(§ 330.4) and type of work (§ 330.5).

2, State certification under Section
401 of the CWA. In the proposed rules,
we stated that we assumed all states
would want to waive certification
requirements except for § 330.5(a)(186),
run-off from uplanddisposal areas.
Several states responded with concerns
that the nationwide permits did not take

into account local and state needs. As a
result, the regional conditioning
authority discussed below was added to
address any special concerns states may
have. Even 8o, the State of Wisconsin
took action to formally deny
certification of certain nationwide
permits. These permits have been so
noted in the regulations.

3. Coastal Zone Management. Under
the Coastal Zone Management Act, a
state must determine if the proposed
activity is consistent with its approved
state coastal zone management plan.
We noted in the proposed rules that the
nationwide permits would comply with
state coastal zone programs. A few
states replied that they would need
more detailed information to make a
consistency determination. However,
the nature of nationwide permits must
be general to account for wide
variations from region to region. We
appreciate the concern expressed and
have adopted the regional conditioning
authority to deal with those concerns.

4. Reporting on nationwide permits. In
the preambie to the proposed rules, we
specifically sought comments on the
need for a reporting procedure as a
prerequisite for working under a
nationwide permit. Reaction was great
and sharply mixed. What appeared to
be good for one region was not
practicable for another. Some of the
nationwide permits have automatic
procedures whereby the Corps is
informed of the activities, and others
were consensus “no reporting”
situations. The enes in between were
difficult to handle in a uniform national
fashion. Therefore, we have designed
the regional conditioning authority to
provide for reporting on a regional basis
where the division engineer determines
there is an appropriate need.

5. Discretionary Authority/Regional
Conditioning. The discretionary
authority in the proposed rules
generated many comments. One major
concern was the removal of
discretionary authority from district
engineers to the Chief of Engineers.
Some people supported that concept.
However, most believed that the Chief is
too far removed from the local leve! and
that the administrative process of
seeking the Chief's approval would be
inefficient and would thereby unduly
influence a district engineer to avoid
seeking discretionary authority. On the
other hand, some commenters pointed
out and experience has shown a need to
improve the consistency of
interpretation of Corps jurisdiction and
policy. Accordingly, we have vested
discretionary authority on a case-by-
case basis with the division engineer
who ia closer to the problem and can
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provide necessary consistency.
However, in order to override a
nationwide permit for a entire category
or geographic region, approval must be
obtained from the Chief of Engineers,
The nationwide permits published today
go into effect immediately. Should
additional regional conditions be found
to be appropriate, they may be added at
any time and appropriately announce to
concerned parties. Work done between
now and the effective date of any
regional conditions would not be subject
to those conditions. We considered
deferring publication of the nationwide
permits until the division engineers had
an opportunity to develop regional
conditions. However, the benefits to the
regulated public and to the government
administrative efforts stemming from
immediate implementation appear to far
outweigh any risk to public resources
which may result while regional
conditions are being considered. Note
also that previously exercised
discretionary authority under
nationwide permits issued on 19 July
1977 expires four months from the date
of these regulations, However, it may be
reinstated after appropriate procedures
have been followed.

6. Section 330.3(a): The nationwide
permit for activities occurring before
phase-in dates was issued with the July
1977 regulations. Those activities remain
authorized. The section is included here
to retain in the regulation that these
activities have been authorized.

7. Section 330.4: The nationwide
permits for activities occurring in certain
waters drew the most comments. Some
urged that we broaden the categories of
water, others believed that this permit
exceeds the authority of Section 404(e).
Areas above the headwaters and
isolated waters have never been
regulated on a case-by-case basis
(except for lakes greater than 10 acres)
and it was clearly within the scope of
the CWA to retain the nationwide
permits existing at the time the
legislation was enacted. Fills in the
areas involved, including the expansion
to include lakes of greater than 10 acres,
are not usually a threat to water quality
of the surface tributary system. In
addition, case-by-case regulation of
such areas is a more appropriate role for
the states based on. Sections 101(b) and
101(f) of the CWA. If there are areas
where adequate state regulation is not
present and there is a threat to the
principles of the CWA, division
engineers may assert discretionary
authority as appropriate. The two
nationwide permits found in § 330.4{a)
(1) and (2} consolidate the four
nationwide permits previously found at
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33 CFR § 323.4-2(a). Conditions (b)(2)
was modified to comply with the
Endangered Species Act.

8. Section 330.5: The section describes
specific nationwide permits 1 through
25. A few generated no comments but
most had strong supporters and strong
opponents. We attempted to incorporate
all the concerns into the permit
conditions, but as a result of the widely
divergent views, found the task
impossible. While we recognize many of
the concerns raised about protection of
resources, we believe that we have
minimized any significant risk through
the conditions and the discretionary
authgrity, including regional
conditioning. As noted above, the
requirements of the regulations have
been followed and it has been found
that each of these nationwide permits is
in the public interest.

a. Section 330.5(a)(1): This is an
expansion of an existing nationwide
permit previously found at 33 CFR
322.4(a). Only navigation aids installed
by the Coast Guard were included. This
revision expands the coverage to all
aids and regulatory markers regilated
by the Coast Guard. This permit avoids
dual Federal regulatory control.

b, Section 330.5(aj(2): This is a
reauthorization of the nationwide permit
for structures in artificial canals
previously found at 33 CFR 322.4(b).

c. Section 330.5(a)(3): This is
reauthorization of the nationwide permit
previously found at 33 CFR 322.4(c). The
term fill material has been added.
Normally, fill for repair and
maintenance is exempt from regulation
by Section 404(f){1)(A). However, there
are conditions in Section 404(f)(2) under
which the exemption may not apply. In
those cases, the nationwide permit
would be operable.

d. Section 330.5(a)(4): Fish and
wildlife harvesting activities are added
to this existing nationwide permit
previously found at 33 CFR 322.4(d).
Such activities are or can be adequately
regulated through other Federal, State
and local fishing and hunting regulatory
programs or they are so minor in impact
as not to require any individual review.

e. Section 330.5(a)(5): This is a
reauthorization of the nationwide permit
for water testing devices previously
found at 33 CFR 322.4(e).

f. Section 330.5(a)(6): This is a
reauthorization and expansion of the
nationwide permit for survey activities
previously found at 33 CFR 322.4(f).-
Seismic operations are added to avoid
unnecessary delays for geophysical
survey activities,

g. Section 330.5(a)(7) i3 a new
nationwide permit to avoid duplicating

- the regulatory control exercised by EPA

under its Section 402 permitting
authority. The public concern with
impacts of outfall structures is generally
related to what comes out of the pipe
rather than to the pipe itself. Some
expressed concern that EPA’s scope of
review is not broad enough to
encompass occasionally significant
environmental concerns. We believe it
is. However, as an additional safeguard,
discretionary authority is available
should the need arise.

h. Section 330.5(a}(8) is a new
nationwide permit to avoid duplicating
regulatory control exercised on the
Outer Continental Shelf by the
Department of Interior, Bureau of Land
Management and Geological Survey.

i. Section 330.5(a)(9) is a new
nationwide permit to avoid duplicating
controls exercised by the U.S. Coast
Guard over vesse] anchorage and
fleeting areas. There were many
concerns expressed about fleeting areas
in the upper Mississippi. However, only
one fleeting area has been designated by
the Coast Guard and it is located in the
lower Mississippi near New Orleans.

j. Section 330.5(a)(10] is a new
nationwide permit to avoid unnecessary
Federal control over private mooring
buoys.

k. Section 330.5(a)(11) is a new
nationwide permit to avoid unnecessary
Federal control over temporary markers
and buoys.

1. Section 330.5(a)(12) is an expansion
of an existing nationwide permit for
utility line crossings previously found at
33 CFR 323.4-3(a)(1). It now also
includes bedding and backfill for outfall
and intake structures.

m. Section 330.5(a)(13) is an
expansion of an existing Section 404
nationwide permit for bank stabilization
previously found at 33 CFR 323.4-3(a)(2).
It now includes Section 10 authorization
and some additional conditions.

n. Section 330.5(a)(14) is a
reauthorization of an existing
nationwide permit for minor road
crossings previously found at 33 CFR
323.4-3(a)(3).

0. Section 330.5(a){15) is an expansion
of an existing nationwide permit
previously found at 33 CFR 325.4-3(a)(4)
for some bridge-associated fills in tidal
waters where those fills are regulated
by the U.S. Coast Guard as part of the
bridge permit. The expansion to include
non-tidal waters reduces dual Federal
regulatory control for bridges crussing
tidal and non-tidal navigable waters of
the United States.

p. Section 330.5(a)(16) is a new
nationwide permit to recognize that the
return water from dredged material
placed hydraulically on upland sites is

administratively a 404 discharge but
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need not be regulated on an individual
basis as long as the water quality
concerns are protected through the
Section 401 certification procedure.
Reducing regulatory burdens on upland
disposal should encourage such disposal
and avoid the confusion now existing on
why hydraulic disposal on the upland
needs a 404 permit while non-hydraulic
disposal does not.

q. Section 330.5(a)(17) is a new
nationwide permit to avoid duplicating
the regulatory control exercised by the
Department of Energy, Federal Energy
Regulatory Commission (FERC) under
the Federal Power Act of 1920 for small
bydropower projects. Some people were
concerned that FERC review might not
fully reflect the principles of the Clean
Water Act. We disagree. However, the
safeguard of discretionary authority is
still available,

_T. Sections 330.5(a)(18) and (19) are
new nationwide permits for very small
dredging and filling activities. We had
imposed a limit of five cubic yards in the
proposed rules. However, we were
persuaded by the comments that
increasing the limit to 10 cubic yards is
reasonable.

8. Section 330.5(a)(20) is a new
nationwide permit to avoid regulatory
delays associated with oil and
hazardous substances containment and
cleanup operations.

t. Section 330.5(a)(21) is a new
nationwide permit to avoid duplicating
the regulatory control exercised by the
Department of the Interior under the
Surface Mining Control and Reclamation
Act of 1977. The provision for an
advance review by the Corps would
afford the Corps an opportunity to
insure that the activity needing a Corps
permit would have minimal impacts and
thus qualify for the nationwide permit.

u. Section 330.5(a)(22) is a new
nationwide permit for work associated
with removal of wrecked vessels and
navigational obstructions.

v, Section 330.5(a)(23) is a new
nationwide permit to reduce duplication
of effort and unnecessary paperwork
concerning activities of other Federal
agencies which would have only
minimal individual or cumulative
environmental impacts, Some concerns
were raised that other federal agencies
are not as aware of CWA principles as
is the Corps of Engineers. We disagree,
but have reserved discretionary
authority should the need arise. The
conditions specified in the proposed
rules have been consolidated and the
notification requirement has been
moved from the district engineer to the
Chief of Engineers in accordance with
CEQ categorical exclusion procedures,
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w. Section 330.5(a)(24) is a new
nationwide permit to avoid duplications
with state-administered Section 404
permit programs. Administration of the
Section 404 program in waters which are
navigable waters of the United States

“based solely on historical commercial
use may be transferred to qualified
states pursuant to Section 404(g) of the
CWA. However, the Corps retains
Section 10 permitting authority in these
waters. Thus the discharge of dredged or
fill material in such waters would
require both a Corps Section 10 permi*

* and State Section 404 permit. Since b- th
EPA and the Corps have adequate -

" control over the state 404 programs to
protect the federal interest, a
nationwide permit to satisfy the Section
10 jurisdictional authority would avoid
paperwork, duplications, and delays.
Other activities not involving thc
discharge of dredged and fill material in
such waters would continue to be
subject to Section 10.

" x. Section 330.5(a)(25) is a new
nationwide permit for placement of
concrete into tightly sealed forms. This
would address the situation where
poured concrete used as a structural
member would require a Section 404
permit whereas a structural member
made of steel or wood but gerving the
same purpose does not require a Section
404 permit. The concrete structure itself
would still require a Section 10 permit if
located in navigable waters of the
United States. This nationwide permit
was announced in the Federal Register
of May 15, 1981 and was discussed at
our public hearings.

y. Section 330.8: A 5-year expiration
date is added pursuant to Section 404(e)
of the CWA,

Note1

The term “he” and its derivatives used in
these regulations are generic and should be
congsidered as applying to both male and
female.

Note 2

One purpose of these regulations is to bring
up to date all policies which affect the Corps
regulatory programs. All policy guidance
issued prior to January 1, 1981 is hereby
terminated. Since that time we have issued
guidance letters with specific expiration
dates.

List of Subjects
33 CFR Part 320

Environmental protection,
Intergovernmental relations, Navigation,
Water pollution control, Waterways.

33 CFR Part 321

Dams, Intergovernmental relations,
Navigation, Waterways.

33 CFR Part 322

Continental shelf, Electric power,
Navigation, Water pollution control,
Waterways.

33 CFR Part 523

Navigation, Water pollution control,
Waterways.

33 CFR Part 324
Water pollution control.

33 CFR Part 325

Administrative practice and
procedure, Intergovernmental relations,
Environmental protection, Navigation,
Water pollution control, Waterways.

33 CFR Part 326

Investigations, Intergovernmental
relations, Law enforcement, Navigation,
Water pollution control, Waterways.

33 CFR Part 327

Administrative practice and
procedure, Navigation, Water pollution
control, Waterways.

33 CFR Part 329
Waterways.
33 CFR Part 330

Navigation, Water pollution control,
Waterways.

For the reasons set forth in the
preamble, Chapter II of Title 33 of the
Code of Federal Regulations is amended
by revising Parts 320, 321, 322, 323, 324,
325, 326, 327, and 329, removing and
reserving Part 328 and adding a new
part 330 to read as set forth below,

Dated: July 16, 1982.
Forrest T. Gay I,

Brigadier General, USA, Acting Director of
Civil Works.

PART 320—GENERAL REGULATORY
POLICIES

Sec.

320.1 Purpose and scope.

320.2 Authorities to issue permits.

320.3 Related Jaws.

320.4 General policies for evaluating permit

applications. )

Authority: 33 U.S.C. 401 ¢ seq.; 33 US.C,

1344; 33 U.S.C. 1413,

§320.1 Purpose and scope.

(a) Regulatory approach of the Corps
of engineers, (1) The U.S. Army Corps of
Engineers has been involved in
regulating certain activities in the
nation’s waters since 1890. Until 1968,
the primary thrust of the Corps’
regulatory program was the protection
of navigation, As a result of several new
laws and judicial decisions, the program
evolved from one that protects
navigation only to one that considers the
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full public interest by balancing the
favorable impacts against the
detrimental impacts. This is known as
the “public interest balancing process”
or the “public interest review.” The
program is one which reflects the
national concerns for both the
protection and utilization of important
resources. It is a dynamic program that
varies the weight given to a specific
public interest factor in light of the
importance of other such factors in a
particular situation.

(2) The Corps is ahighly decentralizad
organization, Most of the authority for
administering the regulatory program
has been given to the thirty six district
engineers and eleven division engineers,
If a district or division engineer makes a
final decision on a permit application in
accordance with the procedures and
authorities contained in these
regulations (33 CFR Parts 320-330), there
is no administrative appeal of that
decision.

(3) The Corps seeks to avoid
unnecessary regulatory controls. The
general permit program described in 33
CFR Parts 325 and 330 is the primary
method of eliminating unnecessary
Federal control over activities which do
not justify individual control or which
are adequately regulated by another
agency.

(4) The Corps believes that applicants
are not necessarily due a favorable
decision but they are due a timely one.
Reducing unnecessary paperwork and
delays is a continuing Corps goal.

(5) The Corps believes that state and
Federal regulatory programs should
complement rather than duplicate one
another. Use of general permits, joint
processing procedures, interagency
review coordination and authority
transfers (where authorized by law) are
encouraged to reduce duplications,

(b) Types of activities regulated. This
regulation and the regulations that
follow (33 CFR Parts 321~330) prescribe
the statutory authorities, and general
and special policies and procedures
applicable to the review of applications
for Department of the Army permits for
various types of activities that occur in
waters of the United States or the
oceang. This part identifies the various
Federal statutes that require Department
of the Army permits before these
activities can be lawfully undertaken;
the related Federal laws applicable to
the review of each activity that requires
a Department of the Army permit; and
the general policies that are applicable
to the review of all activities that
require Department of the Army permits.
Parts 321-324 address the various types
of activities that require Department of
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the Army permits, including special
policies and procedures applicable to
those activities, as follows:

{1) Dams or dikes in navigable waters
of the United States (Part 321);

(2) Other structures or work including
excavation, dredging, and/or disposal
activities, in navigable waters of the
United States (Part 322);"

(3) Activities that aiter or modify the
course, condition, location, or capacity
of a navigable water of the United
States (Part 322);

(4) Construction of artificial islands,
installations and other devices on the
outer continental shelf (Part 322);

(5) Discharges of dredged or fill
material into the waters of the United
States (Part 323);

(6) Activities involving the
transportation of dredged material for
the purpose of disposal in ocean waters
(Part 324); and

(7) Nationwide general permits for
certain categories of these activities
(Part 330).

(c) Forms of authorization.
Department of the Army permits for the
above described activities are issued
under various forms of authorization.
These include individual permits that
are issued following a review of an
individual application for a Department
of the Army permit and general permits
that authorize the performance of a
category or categories of activities in a
specific geographical region or
nationwide, The term “general permit”
as used in these regulations (33 CFR
Parts 320-330) refers to both those
regional permits issued by district or
division engineers on a regional basis
and to nationwide permits issued by the
Chief of Engineers through publication
in the Federal Register and applicable
throughout the nation, The nationwide
permits are found in 33 CFR Part 330. If
an activity is covered by a general
permit, an application for a Department
of the Army permit does not have to be
made. In such cases, a person must only
comply with the conditions contained in
the general permit to satisfy
requirements of law for a Department of
the Army Permit.

(d) General instructions. The
procedures for processing all individual
permits and regional general permits are
contained in 33 CFR Part 325. However,
before reviewing those procedures, a
person wanting to do work that requires
a Department of the Army permit should
review the general and special policies
that relate to the particular activity as
outlined in this Part 320 and Parts 321
through 324. The terms “navigable
waters of the United States” and
“waters of the United States” are used
frequently throughout these regulations,

and it is important from the outset that
the reader understand the difference
between the two. “Navigable waters of
the United States” are defined in 33 CFR
Part 329. These are waters that are
navigable in the traditional sense where
permits are required for certain work or
structures pursuant to Sections 9 and 10
of the River and Harbor Act of 18989,
“Waters of the United States” are
defined in 33 CFR 323.2(a). These waters
include more than navigable waters of
the United States and are the waters
where permits are required for the
discharge of dredged or fill material
pursuant to Section 404 of the Clean
Water Act.

§ 320.2 Authorities to issue permits.

(a) Section 9 of the River and Harbor
Act approved March 3, 1899 (33 U.S.C,
401) (hereinafter referred to as Section
9) prohibits the construction of any dam
or dike across any navigable water of
the United States in the absence of
Congressional consent and approval of
the plans by the Chief of Engineers and
the Secretary of the Army. Where the
navigable portions of the waterbody lie
wholly within the limits of a single state,
the structure may be built under
authority of the legislature of that State,
if the location and plans or any
modification thereof are approved by
the Chief of Engineers and by the
Secretary of the Army. The instrument
of authorization is designated a permit.
Section 9 also pertains to bridges and
causeways by the authority of the
Secretary of the Army and Chief of
Engineers with respect to bridges and
causeways was transferred to the
Secretary of Transportation under the
Department of Transportation Act of
October 15, 1966 {49 U.S.C. 1155g(8)(A)).
(See also 33 CFR Part 321.) A
Department of the Army permit
pursuant to Section 404 of the Clean
Water Act is required for the discharge
of dredged or fill material into waters of
the United States associated with
bridges and causeways. {See 33 CFR
Part 323.)

(b) Section 10 of the River and Harbor
Act approved March 3, 1898 (33 U.S.C.
403) (hereinafter referred to as Section
10) prohibits the unauthorized
pbstruction or alteration of any
navigable water of the United States.
The construction of any structure in or
over any navigable water of the United
States, the excavation from or.
depositing of material in such waters, or
the accomplishment of any other work
affecting the course, location, condition,
or capacity of such waters is unlawful
unless the work has been recommended
by the Chief of Engineers and authorized
by the Secretary of the Army. The
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instrument of authorization is
designated a permit. The authority of the
Secretary of the Army to prevent
obstructions to navigation in the
navigable waters of the United States
was extended to artificial islands,
installations, and other devices located
on the outer continental shelf by Section
4{e) of the Outer Continental Shelf
Lands Act of 1953 as amended (43 U.S.C.
1333(e)). (See also 33 CFR Part 322.)

(c) Section 11 of the River and Harbor
Act approved March 3, 1899 (33 U.S.C.
404) authorizes the Secretary of the
Army to establish harbor lines
channelward of which no piers,
wharves, bulkheads or other works may
be extended or deposits made without
approval of the Secretary of the Army.
Effective May 27, 1970, permits for work
shoreward of those lines must be
obtained in accordance with Section 10
and, if applicable Section 404 of the
Clean Water Act. (See § 320.4(0) of this
Part)

(d) Section 13 of the River and Harbor
Act approved March 3, 1899 (33 U.S.C.
407) provides that the Secretary of the
Army, whenever the Chief of Engineers
determines that anchorage and
navigation will not be injured thereby,
may permit the discharge of refuse into
navigable waters. In the absence of a
permit, such discharge of refuse is
prohibited. While the prohibition of this
section, known as the Refuse Act, is still
in effect, the permit authority of the
Secretary of the Army has been
superseded by the permit authority
provided the Administrator,
Environmental Protection Agency (EPA),
and the States under Sections 402 and
405 of the Clean Water Act, respectively
(33 U.5.C. 1342 and 1345). {See 40 CFR
Parts 124 and 125.)

{e) Section 14 of the River and Harbor
Act approved March 3, 1899 (33 U.5.C.
408) provides that the Secretary of the
Army on the recommendation of the
Chief of Engineers may grant permission
for the temporary occupation or use of
any sea wall, bulkhead, jetty, dike,
levee, wharf, pier, or other work built by
the United States. This permission will
be granted by an appropriate real estate
instrument ig accordance with existing
real estate regulations.

(f) Section 404 of the Clean Water Act
(33 U.S.C. 1344) (hereinafter referred to
as Section 404) authorizes the Secretary
of the Army, acting through the Chief of
Engineers, to issue permits, after notice
and opportunity for public hearing, for
the discharge of dredged or fill material
into the waters of the United States as
specified disposal sites. See 33 CFR Part
323. The selection and use of disposal
sites will be in accordance with
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guidelines developed by the
Administrator of EPA in conjunction
with the Secretary of the Army and
published in 40 CFR 230, If these
guidelines prohibit the selection or use
of a disposal site, the Chief of Engineers
shall consider the economic impact on
navigation of such a prohibition in
reaching his decision. Furthermore, the
Administrator can prohibit or restrict
the use of any defined area as a disposal
site whenever he determines, after
notice and opportunity for public
hearings and after consultation with the
Secretary of the Army, that the
discharge of such materials into such
areas will have an unacceptable adverse
effect on municipal water supplies,
shellfish beds and fishery areas,
wildlife, or recreational areas (See 40
CFR Part 230).

(g) Section 103 of the Marine
Protection, Research and Sanctuaries
Act of 1972, as amended (33 U.S.C. 1413}
(hereinafter referred to as Section 103)
authorizes the Secretary of the Army,
acting through the Chief of Engineers, to
issue permits, after notice and
opportunity for public hearings, for the
transportation of dredged material for
the purpose of disposal in the ocean
where it is determined that the disposal
will not unreasonably degrade or
endanger human health, welfare, or
amenities, or the marine environment,
ecological systems, or economic
potentialities. The selection of disposal
sites will be in accordance with criteria
developed by the Administrator of the
EPA in consultation with the Secretary
of the Army and published in 40 CFR
Parts 220-229. However, similar to the
EPA Administrator's limiting authority
cited in paragraph (f) of this section, the
Administrator can prevent the issuance
of a permit under this authority if he
finds that the disposal of the material
will result in an unacceptable adverse
impact on municipal water supplies,
shellfish beds, wildlife, fisheries or
recreational areas. (See also 33 CFR
324.)

§320.3 Related laws.

{a) Section 401 of the Clean Water Act
{33 U.S.C. 1341) requires any applicant
for a Federal license or permit to
conduct any activity that may resultina
discharge of a pollutant into waters of
the United States to obtaina
certification from the State in which the
discharge originates or would originate,
or, if appropriate, from the interstate
water pollution control agency having
jurisdiction over the affected waters at
the point where the discharge originates
or would originate, that the discharge
will comply with the applicable effluent
limitations and water quality standards.

A certification obtained for the
construction of any facility must also
pertain to the subsequent operation of
the facility.

(b) Section 307(c) of the Coastal Zone
Management Act of 1972, as amended
(16 U.8.C. 1456(c)), requires Federal
agencies conducting activities, including
development projects, directly affecting
a State’s coastal zone, to comply, to the
maximum extent practicable, with an
approved State coastal zone
management program,. Indian tribes
doing work on Federal lands will be
treated as a Federal agency for the
purpose of the Coastal Zone
Management Act. The Act also requires
any non-Federal applicant for a Federal
license or permit to conduct an activity
affecting land or water uses in the
State’s coastal zone to furnish a
certification that the proposed activity
will comply with the State’s coastal
zone management program. Generally,
no permit will be issued unti] the State
has concurred with the non-Federal
applicant’s certification. This provision
becomes effective upon approval by the
Secretary of Commerce of the State’s
coastal zone management program. {See
also 15 CFR Part 930.)

{c) Section 302 of the Marine
Protection, Research and Sanctuaries
Act of 1972, as amended (16 U.S.C.
1432), authorizes the Secretary of
Commerce, after consultation with other
interested Federal agencies and with the
approval of the President, to designate
as marine sanctuaries those areas of the
ocean waters or of the Great Lakes and
their connecting waters or of other
coastal waters which he determines
necessary for the purpose of preserving
or restoring such areas for their
conservation, recreational, ecological, or
aesthetic values. After designating such
an area, the Secretary of Commerce
shall issue regulations to control any
activities within the area. Activities in
the sanctuary authorized under othef
authorities are valid only if the
Secretary of Commerce certifies that the
activities are consistent with the
purposes of Title III of the Act and can
be carried out within the regulations for
the sanctuary.

(d) The National Environmental Policy
Act of 1969 (42 U.S.C. 4321-4347)
declares the national policy to
encourage a productive and enjoyable
harmony betweer: man and his
environment. Section 102 of that Act
directs that “io the fullest extent
possible: (1) the policies, regulations,
and public laws of the United States
shall be interpreted and administered in
accordance with the policies set forth in
this Act, and (2) all agencies of the
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Federal Government shall * * * insure
that presently unquantified
environmental amenities and values
may be given appropriate consideration
in decision-making along with economic
and technical considerations * * *".
{See Appendix B of 33 CFR Part 230.)

(e) The Fish and Wildlife Act of 1956
(16 U.S.C. 742a, ef seq.}, the Migratory
Marine Game-Fish Act (16 U.S.C. 760c-
760g) and the Fish and Wildlife
Coordination Act (16 U.S.C. 861-666¢)
and other acts express the will of
Congress to protect the quality of the
aquatic environment as it affects the
conservation, improvement and
enjoyment of fish and wildlife resources.
Reorganization Plan No. 4 of 1970
transferred certain functions, including
certain fish and wildlife-water resources
coordination responsibilities, from the
Secretary of the Interior to the Secretary
of Commerce. Under the Fish and
Wildlife Coordination Act and
Reorganization Plan No. 4, any Federal
agency that proposes to control or
modify any body of water must first
consuit with the United States Fish and
Wildlife Service, the National Marine
Fisheries Service, as appropriate, and
with the head of the appropriate State
agency exercising administration over
the wildlife resources of the affected
State.

(f) The Federal Power Act of 1920 {16
U.S.C. 791a et seq.), as amended,
authorizes the Department of Energy
(DOE) to issue licenses for the
construction, operation and
maintenance of dams, water conduits,
reservoirs, power houses, transmission
lines, and other physical structures of a
hydro-power project. However, where
such structures will affect the navigable
capacity of any navigable waters of the
United States (as defined in 16 U.S.C.
796), the plans for the dam or other
physical structures affecting navigation
must be approved by the Chief of
Engineers and the Secretary of the
Army. In such cases, the interests of
navigation should normally be protected
by a recommendation to the DOE for the
inclusion of appropriate provisions in
the DOE license rather than the issuance
of separate Department of the Army
permit under 33 U.S.C. 401 et seq. As to
any other activities in navigable waters
not constituting construction, operation
and maintenance of physical structures
licensed by the DOE under the Federal
Power Act of 1920, as amended, the
provisions of 33 U.S.C. 401 &f seq.
remain fully applicable. In all cases
involving the discharge of dredged or fill
material into waters of the United States
or the transportation of dredged
material for the purpose of disposal in
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ocean waters, Section 404 or Section 103
will be applicable.

(g) The National Historic Preservation
Act of 1966 (16 U.S.C. 470) created the
Advisory Council on Historic
Preservation to advise the President and
Congress on matters involving historic
preservation. In performing its function
the Council is authorized to review and
comment upon activities licensed by the
Federal Government which will have an
effect upon properties listed in the
National Register of Historic Places, or
eligible for such listing. The concern of
Congress for the preservation of
significant historical sites is also
expressed in the Preservation of
Historical and Archeological Data Act
of 1974 (16 U.S.C, 469 et seg.}, which
amends the Act of June 27, 1960. By this
Act, whenever a Federal construction
project or Federally licensed project,
activity or program alters any terrain
such that significant historical or
archeological data is threatened, the
Secretary of the Interior may take action
necessary to recover and preserve the
data prior to the commencement of the
project.

(h) The Interstate Land Sales Full
Disclosure Act {15 U.S.C. 1701 et seq.)
prohibits any developer or agent from
selling or leasing any lotin a
subdivision (as defined in 15 U.S.C.
1701(3)) unless the purchaser is
furnished in advance a printed property
report containing information which the
Secretary of Housing and Urban
Development may, by rules or
regulations, require for the protection of
purchasers. In the event the lot in
question is part of a project that requires
Department of the Army authorization,
the Property Report is required by
Housing and Urban Development
regulation to state whether or not a
permit for the development has been
applied for, issued, or denied by the
Corps of Engineers under Section 10 or
Section 404, The Property Report is also
required to state whether or not any
enforcement action has been taken as a
consequence of non-application for or
denial of such permit.

(i) The Endangered Species Act (16
U.S.C. 1531 et seq.) declares the
intention of the Congress to conserve
threatened and endangered species and
the ecosystems on which those species
depend. The Act requires that Federal
agencies in consultation with the US
Fish and Wildlife Service and the
National Marine.Fisheries Service use
their authorities in furtherance of its
purposes by carrying out programs for
the conservation of endangered or
threatened species, and by taking such
action necessary to insure that any

action authorized, funded or carried out
by the Agency is not likely to jeopardize
the continued existence of such
endangered or threatened species or
result in the destruction or adverse
modification of habitat of such species
which is determined by the Secretary of
the Interior or Commerce, as
appropriate, to be critical. (See also 50
CFR Parts 17 and 402.)

‘(j} The Deepwater Port Act of 1974 (33
U.S.C. 1501 et seq.) prohibits the
ownership, construction, or operation of
a deepwater port beyond the territorial
seas without a license issued by the
Secretary of Transportation. The
Secretary of Transportation may issue
such a license to an applicant if he
determines, among other things, that the
construction and operation of the
deepwater port is in the national
interest and consistent with national
security and other national policy goals
and objectives.-An application for a
deepwater port license constitutes an
application for all Federal
authorizations required for the
ownership, construction, and operation
of a deepwater port, including
applications for Section 10, Section 404
and Section 103 permits which may also
be required pursuant to the authorities
listed in § 320.2 and the policies
specified in § 320.4 of this Part.

(k) The Marine Mammal Protection
Act 0of 1972 (16 U.S.C, 1361 6t seq.)
expresses the intent of Congress that
marine mammals be protected and
encouraged to develop in order to
maintain the health and stability of the
marine ecosystem. The Act imposes a
perpetual moratorium on the
harassment, hunting, capturing, or killing
of marine mammals and on the
importation of marine mammals and
marine mammal products without a
permit from either the Secretary of the
Interior or the Secretary of Commerce,
depending upon the species of marine
mammal involved, Such permits may be
issued only for purposes of scientific
research and for public display if the
purpose is consistent with the policies of
the Act. The appropriate Secretary is
also empowered in certain restricted
circumstances to waive the
requirements of the Act. .

{1) Section 7(a) of the Wild and Scenic
Rivers Act (18 U.S.C. 1278 ef seq.)
provides that no department or agency
of the United States shall assist by loan,
grant, license, or otherwise in the
construction of any water resources
project that would have a direct and
adverse effect on the values for which
such river was established, as
determined by the Secretary charged
with its administration,
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(m) The Ocean Thermal Energy
Conversion Act of 1980, (42 U.S.C.
Section 9101 ef seq.) establishes a
licensing regime administered by the
Administrator of NOAA for the
ownership, construction, location and
operation of ocean thermal energy
conversion (OTEC) facilities and
plantships. An application for an OTEC
license filed with the Administrator
constitutes an application for all Federal
authorizations required for ownership,
construction, location and operation of
an OTEC facility or plantship, except for

. certain activities within the jurisdiction

of the Coast Guard. This includes
applications for Section 10, Section 404
and other Department of Army
authorizations which may be required.

(n) Section 402 of the Clean Water Act
authorizes EPA to issue permits under
procedures established to implement the
National Pollutant Discharge
Elimination System (NPDES) program,
The administration of this program can
be and, in many cases, has been
delegated to individual states. Section
402(b}(6) states that no NPDES permit
will be issued if the Chief of Engineers,
acting for the Secretary of the Army and
after consulting with the US Coast
Guard, determines that navigation and
anchorage in any navigable water will
be substantially impaired as a result of a
proposed activity.

§ 320.4 General policies for evaluating
permit applications.

The following policies shall be
applicable to the review of all
applications for Department of the Army
permits. Additional policies specifically
applicable to certain types of activities
are identified in Parts 321-324.

(a) Public interest review. (1) The
decision whether to issue a permit will
be based on an evaluation of the
probable impact including cumulative
impacts of the proposed activity and its
intended use on the public interest,
Evaluation of the probable impact which
the proposed activity may have on the
public interest requires a careful
weighing of all those factors which
become relevant in each particular case.
The benefits which reasonably may be
expected to accrue from the proposal
must be balanced against its reasonably
foreseeable detriments. The decision
whether to authorize a proposal, and if
so, the conditions under which it will be
allowed to occur, are therefore
determined by the outcome of the
general balancing process. That decision
should reflect the national concern for
both protection and utilization of
important resources. All factors which
may be relevant to the proposal must be
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considered including the cumulative
effects thereof: among those are
conservation, economics, aesthetics,
general environmental concerns,
wetlands, cultural values, fish and
wildlife values, flood hazards, flood
plain values, land use, navigation, shore
erosion and accretion, recreation, water
supply and conservation, water quality,
energy needs, safety, food and fiber
production, mineral needs and, in
general, the needs and welfare of the
people. No permit will be granted unless
its issuance is found to be in the public
interest.

(2) The following general criteria will
be considered in the evaluation of every
application:

(i) The relative extent of the public
and private need for the proposed
structure or work:

(ii) Where there are unresoclved
conflicts as to resource use, the
practicability of using reasonable
alternative locations and methods to
accomplish the objective of the
proposed structure or work; and

(iii) The extent and permanence of the
beneficial and/or detrimental effects
which the proposed structure or work
may have on the public and private uses
to which the area is suited.

(b) Effect on wetlands. (1) Some
wetlands are vital areas that constitute
a productive and valuable public
resource, the unnecessary alteration or
destruction of which should be
discouraged as contrary to the public
interest. For projects to be undertaken
by Federal, state, or local agencies,
additional guidance on wetlands
considerations is stated in Execulive
Order 11990, dated 24 May 1977.

{2) Wetlands considered to perform
functions important to the public
interest include:

(i) Wetlands which serve significant
natural biological functions, including
food chain production, general habitat,
and nesting, spawning, rearing and
resting sites for aquatic or land species;

(ii) Wetlands set aside for study of the
aquatic environment or as sanctuaries
or refuges;

(ili) Wetlands the destruction or
alteration of which would affect
detrimentally natural drainage
characteristics, sedimentation patterns,
salinity distribution, flushing
characteristics, current patterns, or
other environmental characteristics;

(iv) Wetlands which are significant in
shielding other areas from wave action,
erosion, or storm damage. Such
wetlands are often associated with
barrier beaches, islands, reefs and bars;

(v) Wetlands which serve as valuable
storage areas for storm and flood
waters; .

(vi) Wetlands which are prime natural
recharge areas. Prime recharge areas are
locations where surface and ground
water are directly interconnected; and

(vii) Wetlands which through natural
water filtration processes serve
significant and necessary water
purification functions.

(3) Although a particular alteration of
wetlands may constitute a minor
change, the cumulative effect of
numerous such piecemeal changes often
results in a major impairment of the
wetland resources. Thus, the particular
wetland site for which an application is
made will be evaluated with the
recognition that it may be part of a
complete and interrelated wetland area.
In addition, the District Engineer may
undertake reviews of particular wetland
areas in consultation with the
appropriate Regional Director of the
Fish and Wildlife Service, the Regional
Director of the National Marine
Fisheries Service of the National
Oceanic and Atmospheric
Administration, the Regional
Administrator of the Environmental
Protection Agency, the local
representative of the Soil Conservation
Service of the Department of
Agriculture, and the head of the
appropriate state agency to assess the
cumulative effect of activities in such
areas.

(4) No permit will be granted which
involves the alteration of wetlands
identified as important by paragraph (b}
{2) or of this section because of
provisions of paragraph (b])(3)}, of this
section, unless the district engineer
concludes, on the basis of the analysis
required in paragraph (a), of this section,
that the benefits of the proposed
alteration outweigh the damage to the
wetlands resource. In evaluating
whether a particular alteration is
necessary, the district engineer shall
consider whether the proposed activity
is dependent on being located in, or in
close proximity to the aquatic
environment and whether practicable
alternative sites are available. The
applicant must provide sufficient
information on the need to locate the
proposed activity in the wetland and the
availability of practicable alternative
sites.

(5) In addition to the policies
expressed in this subpart, the
Congressional policy expressed in the
Estuary Protection Act, Pub. L. 90-454,
and state regulatory laws or programs
for classification and protection of
wetlands will be given great weight.

(c) Fish and wildlife. In accordance
with the Fish and Wildlife Coordination
Act (paragraph 320.3(e) of this part)
Corps of Engineers officials will consult

A-26

with the Regional Director, U.S. Fish and
Wildlife Seryice, the Regional Director,
National Marine Fisheries Service, and
the head of the agency responsible for
fish and wildlife for the state in which
work is to be performed, with a view to
the conservation of wildlife resources by
prevention of their direct and indirect
loss and damage due to the activity
proposed in a permit application. They
will give great weight to these views on
fish and wildlife considerations in
evaluating the application.

(d) Water quality. Applications for
permits for activities which may
adversely affect the quality of waters of
the United States will be evaluated for
compliance with applicable effluent
limitations and, water quality standards,
during the construction, and subsequent
operation of the proposed activity.
Certification of compliance with
applicable effluent limitations and water
quality standards required under
provisions of Section 401 of the Clean
Water Act will be considered conclusive
with respect to water quality
considerations unless the Regional
Administrator, Environmental Protection
Agency {(EPA), advises of other water
quality aspects to be taken into
consideration.

(e) Historig, cultural, scenic, and
recreational values. Applications for
permits covered by this regulation may
involve areas which possess recognized
historic, cultural, scenic, conservation,
recreational or similar values. Full
evaluation of the general public interest
requires that due consideration be given
to the effect which the proposed
structure or activity may have on values
such as those associated with wild and
scenic rivers, registered historic places
and natural landmarks, National Rivers,
National Wilderness Areas, National
Seashores, National Recreation Areas,
National Lakeshores, National Parks,
National Monuments, estuarine and
marine sanctuaries, archeological
resources, including Indian religious or
cultural sites, and such other areas as
may be established under Federal or
state law for similar and related
purposes. Recognition of those values is
often reflected by state, regional, or
local land use classifications, or by
similar Federal controls or palicies.
Action on permit applications should,
insofar ag possible, be consistent with
and avoid significant adverse effects on
the values or purposes for which those
classifications, controls, or policies were
established.

(f) Effect on limits of the territorial
sea. Structures or work affecting coastal
waters may modify the coast line or
base line from which the territorial sea
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is measured for purposes of the
Submerged Lands Act and international
law, Generally, the coast line or base
line is the line of ordinary low water on
the mainland; however, there are
exceptions where there are islands or
lowtide elevations offshore (the
Submerged Lands Act, 43 U.S.C. 1301(a)
and United States v. California, 381
U.S.C. 139 (1965), 382 U.S. 448 (1966)).
Applications for structures or work
affecting coastal waters will therefore
be reviewed specifically to determine
whether the coast line or base line might
be altered. If it is determined that such a
change might occur, coordination with
the Attorney General and the Solicitor
of the Department of the Interior is
required before final action is taken. The
district engineer will submit a
description of the proposed work and a
copy of the plans to the Solicitor,
Department of the Interior, Washington,
D.C. 20240, and request his comments
concerning the effects of the proposed
work on the outer continental rights of
the United States. These comments will
be included in the administrative record
of the application. After completion of
standard processing procedures, the
record will be forwarded to the Chief of
Engineers. The decision on the
application will be made by the
Secretary of the Army after coordination
with the Attorney General.

{g) Interference with adjacent
properties or waler resource projects.
Authorization of work or structures by
the Department of the Army does not
convey a property right, nor authorize
any injury to property or invasion of
other rights.

(1) Because a landowner has the
general right to protect his property from
erosion, applications to erect protective
structures will usually receive favorable
consideration. However, if the
protective structure may cause damage
to the property of others, adversely
affect public health and safety,
adversely impact floodplain or wetland
values, or otherwise appear not to be in
the public interest, the district engineer
will so advise the applicant and inform
him of possible alternative methods of
protecting his property. Such advice will
be given in terms of general guidance
only so as not to compete with private
engineering firms nor require undue use
of government resources.

(2] A riparian landowner’s general
right of access to navigable waters of
the United States is subject to the
similar rights of access held by nearby
riparian landowners and to the general
public's right of navigation on the water
surface. In the case of proposals which
create undue interference with access

to, or use of, navigable waters, the
authorization will generally be denied.

(3) Where it is found that the work for
which a permit is desired is in navigable
waters of the United States {see 33 CFR
Part 329) and may interfere with an
authorized Federal project, the applicant
should be apprised in writing of the fact
and of the possibility that a Federal
project which may be constructed in the
vicinity of the proposed work might
necessitate its removal or
reconstruction. The applicant should
also be informed that the United States
will in no case be liable for any damage
or injury to the structures or work
authorized by Sections 9 or 10 of the
River and Harbor Act of 1899 or by
Section 404 of the Clean Water Act
which may be caused by or result from
future operations undertaken by the
Government for the conservation or
improvement of navigation, or for other
purposes, and no claims or right to
compensation will accrue from any such
damage.

(4) Proposed activities which are in
the area of a Federal project which
exists or is under construction will be
evaluated to insure that they are
compatible with the purpose of the
project.

(h) Activities affecting coastal zones.
Applications for Department of the
Army permits for activities affecting the
coastal zones of those states having a
coastal zone management program
approved by the Secretary of Commerce
will be evaluated with respect to
compliance with that program. No
permit will be issued to a non-Federal
applicant until certification has been
provided that the proposed activity
complies with the coastal zone
management program and the
appropriate state agency has concurred
with the certification or has waived its
right to do so. However, a permit may be
issued to a non-Federal applicant if the
Secretary of Commerce, on his own
initiative or upon appeal by the
applicant, finds that the proposed
activity is consistent with the objectives
of the Coastal Zone Management Act of
1972 or is otherwise necessary in the
interests of national security. Pederal
agency and Indian tribe applicants for
Department of the Army permits are
responsible for complying with the
Coastal Zone Management Act’s
directives for assuring that their .
activities directly affecting the coastal
zone are consistent, to the maximum
extent practicable, with approved State
coastal zone management programs.

(i) Activities in marine sanctuaries.
Applications for Department of the
Army authorization for activities in a

| |
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marine sanctuary established by the
Secretary of Commerce under authority
of Section 302 of the Marine Protection,
Research and Sanctuaries Act of 1972,
as amended, will be evaluated for
impact on the marine sanctuary. No
permit will be issued until the applicant
provides a certification from the
Secretary of Commerce that the
proposed activity is consistent with the
purposes of Title III of the Marine
Protection, Research and Sanctuaries
Act of 1972, as amended, and can be
carried out within the regulations
promulgated by the Secretary of
Commerce to control activities within
the marine sanctuary.

(i) Other Federal, state, or local
requirements. (1) Processing of an
application for a Department of the
Army permit normally will proceed
concurrently with the processing of
other required Federal, state, and/or
local authorizations or certifications.
Final action on the Department of the
Army permit will normally not be
delayed pending action by another
Federal, state or local agency (see 33
CFR 325.2(d)(4)). However, where the
required Federal, state and/or local
certification and/or authorization has
been denied for activities which also
require a Department of Army permit
before final action has been taken on
the Army permit, the Army permit will
be denied without prejudice to the right
of the applicant to reinstate processing
of the application if subsequent
approval is received from the
appropriate Federal, state and/or local
agency. Even if official certification
and/or authorization is not required by
state or Federal law, but a state,
regional, or local agency having
jurisdiction or interest over the
particular activity comments on the
application, due consideration shall be
given to those official views as a
reflection of local factors of the public
interest.

(2) Where officially adopted Federal,
state, regional, local or tribal land-use
classifications, determinations, or
policies are applicable to the land or-
water areas under consideration, they
shall be presumed to reflect local factors
of the public interest and shall be
considered in addition to the other
national factors of the public interest
identified in § 320.4(a) of this part.

(3) A proposed activity may result in
conflicting comments from several
agencies within the same state. Where a
state has not designated a single
responsible coordinating agency, district
engineers will ask the Governor to
express his views or to designate one



31806

Federal Register / Vol. 47, No. 141 / Thursday, July 22, 1982 / Rules and Regulations

state agency to represent the official
state position in the particular case.

(4) In the absence of overriding
national factors of the public interest
that may be revealed during the
evaluation of the permit application, a
permit will generally be issued following
receipt of a favorable state
determination provided the concerns,
policies, goals, and requirements as
expressed in 33 CFR Part 320-324, and
the applicable statutes have been
followed and considered: e.g., the
National Environmental Policy Act; the
Fish and Wildlife Coordination Act; the
Historical and Archeological
Pregervation Act; the National Historic
Preservation Act; the Endangered
Species Act; the Coastal Zone
Management Act; the Marine Protection,
Research and Sanctuaries Act of 1972,
as amended; the Clean Water Act, the
Archeological Resources Act, and the
American Indian Religious Freedom Act.
Similarily, a permit will generally be
issued for Federal and federally-
authorized activities; another Federal
agency's determination to proceed is
entitled to substantial consideration in
the Corps’ public interest review.

(5) The district engineers are
encouraged to develop joint procedures
with those states and other Federal
agencies with ongoing permit programs
for activities also regulated by the
Department of the Army. In such cases,
applications for Department of the Army
permits may be processed jointly with
the state or other Federal applications to
an independent conclusion and decision
by the district engineer and appropriate
Federal or state agency. (See 33 CFR
325.2(e).)

(6) The district engineer shall develop
operating procedures for establishing
official communications with Indian
Tribes within the district. The
procedures shall provide for
appointment of a tribal representative
who will receive all pertinent public
notices, and respond to such notices
with the official tribal position on the
proposed activity. This procedure shall
apply only to those Tribes which accept
this option. Any adopted operating
procedures shall be distributed by
public notice to inform the Tribes of the
option.

(k) Safety of impoundment structures.
To insure that all impoundment
structures are designed for safety, non-
Federa!l applicants may be required to
demonstrate that the structure complies
with established state dam safety
criteria or has been designed by
qualified persons and, in appropriate
cases, that the design has been
independently reviewed (and modified

as the review would indicate) by
similarly qualified persons.

(1) Floodplain management.

(1) Floodplains possess significant
natural values and carry out numerous
functions important to the public
interest. These include:

(i) Water resources values (natural
moderation of floods, water quality
maintenance, and groundwater
recharge);

(i) Living resource value (fish,
wildlife, and plant resources);

(iii) Cultural resource values (open
space, natural beauty, scientific study,
outdoor education, and recreation); and

(iv) Cultivated resource values
(agriculture, aquacuiture, and forestry).

(2) Although a particular alteration to
a floodplain may constitute a minor
change, the cumulative impact of such
changes may result in a significant
degradation of floodplain values and
functions and in increased potential for
harm to upstream and downstream
activities. In accordance with the
requirements of Executive Order 11988,
district engineers, as part of their public
interest review, should avoid to the
extent practicable long and short term
significant adverse impacts associated
with the occupancy and modification of
floodplains as well as the direct and
indirect support of floodplain
development whenever there is a
practicable alternative. For those
activities, which in the public interest,
must occur in or impact upon
floodplains, the district engineer shall
ensure to-the maximum extent
practicable that the impacts of potential
flooding on human health, safety and
welfare are minimized, the risks of flood
losses are minimized, and, whenever
practicable the natural and beneficial
values served by floodplains and
restored and preserved.

(3) In accordance with Executive
Order 11988, the district engineer should
avoid authorizing floodplain
developments whenever practicable
alternatives exist outside the floodplain.
If there are no practicable alternatives,
the district engineer may consider, as a
means of mitigation, alternatives within
the floodplain which will lessen any
significant adverse impact to the
floodplain.

{(m)} Water supply and conservation.
Water is an essential resource, basic to
human survival, economic growth, and
the natural environment. Water
conservation requires the efficient use of
water resources in all actions which
involve the significant use of water or
that significantly affect the availability
of water for alternative uses. Full
consideration will be given to water
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conservation as a factor in the public
interest review including opportunities
to reduce demand and improve
efficiency in order to minimize new
supply requirements. This pelicy is
subject to Congressional policy stated in
Sec. 101(g) of the Clean Water Act that
the authority of states to allocate water
quantities shall not be superseded,
abrogated, or otherwise impaired.

(n) Energy conservation and
development. Energy conservation and
development is a major national
objective. District engineers will give
great weight to energy needs as a factor
in the public interest review and will
give high priority to permit actions
involving energy projects.

(o) Navigation. (1) Section 11 of the
River and Harbor Act of 1899 authorized
establishment of harbor lines shoreward
of which no individual permits were
required. Because harbor lines were
established on the basis of navigation
impacts only, the Corps of Engineers
published a regulation on May 27, 1970
(33 CFR 209.150) which declared that
permits would thereafter be required for
activities shoreward of the harbor lines.
Review of applications would be based
on a full public interest evaluation and
harbor lines would serve as guidance for
assessing navigation impacts.
Accordingly, activities constructed
shoreward of harbor lines prior to May
27, 1970 do not require specific
autharization.

(2) The policy of considering harbor
lines as guidance for assessing impacts
on navigation continues.

(3) Navigation in all navigable waters
of the United States continues to be a
primary concern of the Federal
government and will be given great
weight in the public interest balancing
process,

(4) District engineers should protect
navigational and anchorage interests in
connection with the NPDES program by
recommending to EPA or to the state, if
the program has been delegated, that a
permit be denied unleas appropriate
conditions can be included to avoid any
substantial impairment of navigation
and anchorage.

PART 321—PERMITS FOR DAMS AND
DIKES IN NAVIGABLE WATERS OF
THE UNITED STATES

Sec.

3211 General.

321.2 Definitions.

821.3 Special policies and procedures.

Authority: 33 U.S.C. 401.

§321.1 General.
This regulation prescribes, in addition
to the general policies of 33 CFR Part 320
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and procedures of 33 CFR Part 325, those
special policies, practices, and
procedures to be followed by the Corps
of Engineers in connection with the
review of applications for Department of
Army permits {o authorize the
construction of a dike or dam in a
navigable water of the United States
pursuant to Section 9 of the River and
Harbor Act of 1899 {33 U.S.C. 401). See
33 CFR 320.2(a). Dams and dikes in
navigable waters of the United States
also require Department of the Army
permits under Section 404 of the Clean
Water Act, as amended (33 U.S.C. 1344).
Applicants for Department of the Army
permits under this Part should also refer
to 33 CFR Part 323 to satisfy the
requirements of Section 404.

§321.2 Definitions.

For the purpose of this regulation, the
following terms are defined:

(a) The term “navigable waters of the
United States" means those waters of
the United States that are subject to the
ebb and flow of the tide shoreward to
the mean high water mark and/or are
presently used, or have been used in the
past, or may be susceptible to use to
trangport interstate or foreign
commerce. See 33 CFR Part 329 for a

" more complete definition of this term.

{b) The term “dike or dam” means an
impoundment structure that completely
spans a navigaible water of the United
States and that may obstruct interstate
waterborne commerce. The term does
not include a weir which is regulated
pursuant to Section 10 of the River and
Harbor Act of 1899 (see 33 CFR Part
322).

§321.3 Speclal policies and procedures.

The following additional special
policies and procedures shall be
applicable to the evaluation of pemit’
applications under this regulation:

(a) The Secretary of the Army will
decide whether Department of the Army
authorization for a dam or dike in a
navigable water of the United States
will be issued, since this authority has
not been delegated to the Chief of
Engineers. The conditions to be imposed
in any instrument of authorization will
be recommended by the district engineer
when forwarding the report to the
Secretary of the Army, through the Chief

of Engineers. -

" (b) Processing a Department of the
Army application under Section 8 will
not be completed until the approval of
the United States Congress has been
obtained if the navigable water of the
United States is an interstate
waterbody, or until the approval of the
appropriate state legislature has been
obtained if the navigable water of the

United States is solely within the
boundaries of one state. The district
engineer, upon receipt of such an
application, will notify the applicant
that the consent of Congress or the state
legislature must be obtained before a
permit can be issued.

PART 322—PERMITS FOR
STRUCTURES OR WORK IN OR
AFFECTING NAVIGABLE WATERS OF
THE UNITED STATES

Sec.

3221
322.2
322.3

General.

Definitions.

Activities requiring permits.
3224 Reserved.

3225 Special policies.

Authority: 33 U.S.C. 403.

§322.1 General.

This regulation prescribes, in addition
to the general policies of 33 CFR Part 320
and procedures of 33 CFR Part 325 those
special policies, practices and
procedures to be followed by the Corps
of Engineers in connection with the
review of applications for Department of
Army permits to authorize certain
structures or work in or affecting
navigable waters of the United States
pursuant to Section 10 of the River and
Harbor Act of 1899 (33 U.S.C. 403)
(hereinafter referred to as Section 10).
See 33 CFR 320.2(b). Certain stuctures or
work in or affecting navigable waters of
the United States are also regulated
under other authorities of the
Department of the Army. These include
discharges of dredged or fill material
into waters of the United States,
including the territorial seas, pursuant to
Section 404 of the Clean Water Act {33
U.S.C. 1344; see 33 CFR Part 323) and the
transportation of dredged material by
vessel for purposes of dumping in ocean
waters, including the territorial seas,
pursuant to Section 103 of the Marine
Protection, Research and Sanctuaries
Act of 1972, as amended (33 U.S.C. 1413;
see 33 CFR Part 324). A Department of
the Army permit will also be required
under these additional authorities if they
are applicable to structures or work in
or affecting navigable waters of the
United States. Applicants for
Department of the Army permits under
this part should refer to the other cited
authorities and implementing
regulations for these additional permit
requirements to determine whether they
also are applicable to their proposed
activities.

§322.2 Definitions.
For the purpose of this regulation, the
following terms are defined:

{a) The term “navigable waters of the
United States" means those waters of
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the United States that are subject to the
ebb and flow of the tide shoreward to
the mean high water mark, and/or are
presently used, or have been used in the
past, or may be susceptible to use to
transport interstate or foreign
commerce. See 33 CFR Part 329 for a
more complete definition of this term.

(b} The term “structure” shall include,
without limitation, any pier, wharf,
dolphin, weir, boom, breakwater,
bulkhead, revetment, riprap, jetty,
permanent mooring structure, power
transmission line, permanently moored
floating vessel, piling, aid to navigation,
or any other obstacle or obstruction.

{c]) The term “work" shall include,
without limitation, any dredging or
disposal of dredged material,
excavation, filling, or other modification
of a navigable water of the United
States. :

(d) The term “letter of permission™
means a type of individual permit issued
in accordance with the abbreviated
procedures of 33 CFR 325.2(e).

{e) The term “individual permit”
means a Department of the Army
authorization that is issued following a
case-by-case evaluation of a specific
structure or work in accordance with the
pracedures of this regulation and 33 CFR
325 and a determinatien that the
proposed structure or work is in the
public interest pursuant to 33 CFR 320,

(f) The term “general permit” means a
Department of the Army authorization
that is issued on a nationwide
(“nationwide permits") or regional
(“regional permits”) basis for a category
or categories of activities when:

(1) those activities are substantially
similar in nature and cause only
minimal individual and cumulative
environmental impacts; or

(2) the general permit would result in
avoiding unnecessary duplication of the
regulatory control exercised by another
Federal, state, or local agency provided
it has been determined that the
environmental consequences of the
action are individually and cumulatively
minimal, (See 33 CFR 325.2(e) and 33
CFR Part 330).

§322.3 " Activities requiring permits.

(8) General. Department of the Army
permits are required under Section 10
for structures and/or work in or
affecting navigable waters of the United
States except as otherwise provided in
these regulations. Activities that were
commenced or completed shoreward of
established Federal habor lines before
May 27, 1970 (see 33 CFR 320.4(0)) alsa
do not require Section 10 permits;
however, if those activities involve the
discharge of dredged or fill material into
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waters of the United States after
October 18, 1972, a Section 404 permit is
required (see 33 CFR Part 323).

(1) Structures or work are in the
navigable waters of the United States if
they are within limits defined in 33 CFR
Part 329. Structures or work outside
these limits are subject to the provisions
of law cited in paragraph (a) of this
section, if these structures or work affect
the course, location, or condition of the
waterbody in such a manner as to
impact on the navigable capacity of the
waterbody. For purposes of a Section 10
permit, a tunnel or other structure or
work under or over a navigable water of
the United States is considered to have
an impact on the navigable capacity of
the waterbody.

(2) Pursuant to Section 154 of the
Water Resource Development Act of
1976 (Pub, L. 94-587), Department of the
Army permits will not be required under
Section 10 to construct wharves and
piers in any waterbody, located entirely
within one State, that is a navigable
water of the United States solely on the
basis of its historical use to transport
interstate commerce. Section 154 applies
only to the construction of a single pier
or wharf and not to marinas,
Furthermore, Section 154 is not
applicable to any pier or wharf that
would cause an unacceptable impact on
navigation.,

(b) Outer continental shelf,
Department of the Army permits will
also be required for the construction of
artificial islands, installations, and other
devices on the outer continental shelf
pursuant to Section 4{e) of the Outer
Continental Shelf Lands Act as
amended (see 33 CFR 320.2(b)).

(c) Activities of Federa! agencies. (1)
Except ag specifically provided in this
subparagraph, activities of the type
described in paragraphs (a) and (b), of
this section, done by or on behalf of any
Federal agency, other than any work or
structures in or affecting navigable
waters of the United States that are part
of the civil works activities of the Corps
of Engineers, are subject to the
authorization procedures of these
regulations. Agreement for construction
or engineering services performed for
other agencies by the Corps of Engineers
does not constitute authorization under
this regulation. Division and district
engineers will therefore advise Federal
agencies accordingly, and cooperate to
the fullest extent in expediting the
processing of their applications.

(2) Congress has delegated to the
Secretary of the Army and the Chief of
Engineers in Section 10 the duty to
authorize or prohibit certain work or
structures in navigable waters of the
United States. The general legislation by

which Federal agencies are empowered
to act generally is not considered to be
sufficient authorization by Congress to
satisfy the purposes of Section 10, If an
ageney asserts that it has Congressional
authorization meeting the test of Section
10 or would otherwise be exempt from
the provisions of Section 10, the
legislative history and/or provisions of
the Act should clearly demonstrate that

- Congress was approving the exact

location and plans from which Congress
could have considered the effect on
navigable waters of the United States or
that Congress intended to exempt that
agency from the requirements of Section
10. Very often such legislation reserves
final approval of plans or construction
for the Chief of Engineers. In such cases
evaluation and authorization under this
regulation are limited by the intent of
the statutory language involved.

(3) The policy provisions set out in 33
CFR 320.4(j) relating to state or local
certifications and/or authorizations, do
not apply to work or structures °
undertaken by Federal agencies, except
where compliance with non-Federal
authorization is required by Federal law
or Executive policy, e.g., Section 313 and
Section 401 of the Clean Water Act.

§322.4 [Reserved]

§ 3225 Speclal policles.

The Secretary of the Army has
delegated to the Chief of Engineers the
authority to issue or deny Section 10
permits. The following additional
special policies and procedures shall
also be applicable to the evaluation of
permit applications under this
regulation.

(a) General, Department of the Army
permits are required for structures or
work in or affecting navigable waters of
the United States. However, certain
structures or work specified in 33 CFR
Part 330 are permitted by that
regulation. If a structure or work is not
permitted by that regulation, an
individual or regional Section 10 permit
will be required.

(b) [Reserved]

(c) Non-Federal dredging for
navigation. (1) The benefits which an
authorized Federal navigation project
are intended to produce will often
require similar and related operations
by non-Federal agencies (e.g., dredging
access channels to docks and berthing
facilities or deepening such channels to
correspond to the Federal project depth).
These non-Federal activities will be
considered by Corps of Engineers
officials in planning the construction
and maintenance of Federal navigation
projects and, to the maximum practical
extent, will be coordinated with

A-30

interested Federal, state, regional and
local agencies and the general public
simultaneously with the associated
Federal projects. Non-Federal activities
which are not so coordinated will be
individually evaluated in accordance
with these regulations. In evaluating the
public interest in connection with
applications for permits for such
coordinated operations, equal treatment
will, therefore, be accorded to the fullest
extent possible to both Federal and non-
Federal operations. Furthermore,
permits for non-Federal dredging
operations will normally contain
conditions requiring the permitiee to
comply with the same practices or
requirements utilized in connection with
related Federal dredging operations with
respect to such matters as turbidity,
water quality, containment of material,
nature and location of approved spoil
disposal areas (non-Federal use of
Federal contained disposal areas will be
in accordance with laws authorizing
such areas and regulations governing
their use), extent and period of dredging.
and other factors relating to protection
of environmental and ecological values.

(2) A permit for the dredging of a
channel, slip, or other such project for
navigation may also authorize the
periodic maintenance dredging of the
project. Authorization procedures and
limitations for maintenance dredging
shall be as prescribed in 33 CFR 325.6(e}.
The permit will require the permittee to
give advance notice to the district
engineer each time maintenance
dredging is to be performed. Where the
maintenance dredging involves the
discharge of dredged material into
waters of the United States or the
transportation of dredged material for
the purpose of dumping in the ocean
waters, the procedures in 33 CFR Parts
323 and 324 respectively shall also be
followed.

(d) Structures for small boats. (1) As a
matter of policy, in the absence of
overriding public interest, favorable
consideration will generally be given to
applications from riparian owners for
permits for piers, boat docks, moorings,
platforms and similar structures for
small boats. Particular attention will be
given to the location and general design
of such structures to prevent possible
obstructions to navigation with respect
to both the public's use of the waterway
and the neighboring proprietors’ access
to the waterway. Obstructions can
result from both the existence of the
structure, particularly in conjunction
with other similar facilities in the
immediate vicinity, and from its inability
to withstand wave action or other forces
which can be expected. District
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engineers will inform applicants of the
hazards involved and encourage safety
in location, design and operation. Corps
of Engineers officials will also
encourage cooperative or group use
facilities in lieu of individual proprietor
use facilities,

(2) Floating structures for small
recreational boats or other recreational
purposes in lakes controlled by the
‘Corps of Engineers under a resource
manager are normally subject to permit
authorities cited in § 322.3, above, when
those waters are regarded as navigable
waters of the United States. However,
such structures will not be authorized
under thig regulation but will be
regulated under applicable regulations
of the Chief of Engineers published in 36
CFR 327.19 if the land surrounding those
lakes is under complete Federal
ownership. District engineers will
delineate those portions of the navigable
waters of the United States where this
provision is applicable and post notices
of this designation in the vicinity of the
lake resource manager's office.

(e) Aids to navigation. The placing of
fixed and floating aids to navigation in a
navigable water of the United States is
within the purview of Section 10 of the
River and Harbor Act of 1899.
Furthermore, these aids are of particular
interest to the U.S. Coast Guard because
of their control of marking, lighting and
standardization of such navigation aids.
A Section 10 nationwide permit has
been issued for such aids provided they
are approved by and installed in -
accordance with the requirements of the
U.S. Coast Guard (33 CFR Part 330).
Electrical service cables to such aids are
not included in the nationwide permit
(an individual or regional Section 10
permit will be required).

(f) OQuter continental shelf. Artifical
islands, installations, and other devices
located on the outer continental shelf
are subject to the standard permit
procedures of this regulation. Where the
islands, installations and other devices
are to be constructed on lands which are
under mineral lease from the Bureau of
Land Management, Department of the
Interior, that agency, in cooperation
with other Federal agencies, fully
evaluates the potential effect of the
leasing program on the total
environment. Accordingly, the decision
whether to issue a permit on lands
which are under mineral lease from the
Department of the Interior will be
limited to an evaluation of the impact of
the proposed wotk on navigation and
national security. The public notice will
so identify the criteria.

(g} Canals and other artifical
waterways connected to navigable
waters of the United Staiés. (1) A canal

or similar artificial waterway is subject
to the regulatory authorities discussed in
§ 322.3, of this part, if it constitutes a
navigable water of the United States, or
if it is connected to navigable waters of
the United States in a manner which
affects their course, location, condition,
or capacity or if at some point in its
construction or operation it results in an
effect on the course, location, condition,
or capacity of navigable waters of the
United States. In all cases the
connection to navigable waters of the
United States requires a permit. Where
the canal itself constitutes a navigable
water of the United States, evaluation of
the permit application and further
exercise of regulatory authority will be
in accordance with the standard
procedures of these regulations. For all
other canals, the exercise of regulatory
authority is restricted to those activities
which affect the course, location,
condition, or capacity of the navigable
waters of the United States.

(2) The proponent of canal work
should submit the application for a
permit, including a proposed plan of the
entire development, and the location
and description of anticipated docks,
piers and other similar structures which
will be placed in the canal, to the
district engineer before commencing any
form of work, If construction of the
canal in such a manner as to result in an
effect on the course, location, condition,
or capacity of the navigable waters of
the United States has already taken
place without a permit, the district
engineer will proceed in accordance
with 33 CFR Part 326. Where the
construction of the canal would result in
an effect on the course, location,
condition, or capacity of navigable
waters of the United States, an
application for a Section 10 permit
should be made at the earliest stage of
planning. Where the district engineer
becomes aware that the canal
construction has already begun, he will
advise the proponent in writing of the
need for a permit to the extent that the
construction will result in an effect on
the course, location, condition, or
capacity of navigable waters of the
United States. He will also ask the
proponent if he intends to undertake
such work and will request the
immediate submission of the plans and
permit application if it is so intended.
The district engineer will also advise the
proponent that any work is done at the
rigk that, if a permit is required, it may
not be issued, and that the existence of
partially completed excavation work
will not be allowed to weigh favorably
in evaluation of the permit application.

(k) Facilities at the borders of the
United States, (1) The construction,
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operation, maintenance, or connection
of facilities at the bozders of the United
States are subject to Executive control
and must be authorized by the
President, Secretary of State, or other
delegated official.

{2) Applications for permits for the
construction, operation, maintenance, or
connection at the borders of the United
States of facilities for the transmission
of electric energy between the United
States and a foreign country, or for the
exportation or importation of natural
gas to or from a foreign country, must be
made to the Secretary of Energy.
{Executive Order 10485, September 3,
1953, 16 U.S.C. 824(a)(e), 15 U.S.C.
717(b), as amended by Executive Order
12038, February 3, 1978, and 18 CFR
Parts 32 and 153).

(3) Applications for the landing or
operation of submarine cables must be
made to the Federal Communications
Commission. (Executive Order 10530,
May 10, 1954, 47 U.S.C. 34 to 39, and 47
CFR 1.766).

(4) The Secretary of State is to receive
applications for permits for the
construction, connection, operation, or
maintenance, at the borders of the
United States, of pipelines, conveyor
belts, and similar facilities for the
exportation or importation of petroleum
products, coals, minerals, or other
products to or from a foreign country;
facilities for the exportation or
importation of water or sewage to or
from a foreign country; and monorails,
aerial cable cars, aerial tramways and
similar facilities for the transportation of
persons or things, or both, to or from a
foreign country. (Executive Order 11423,
August 16, 1968).

(5) A Department of the Army permit
under Section 10 of the River and
Harbor Act of 1898 is also required for
all of the above facilities which affect
the navigable waters of the United
States, but in each case in which a
permit has been issued as provided
above, the district engineer, in
evaluating the general public interest,
may consider the basic existence and
operation of the facility to have been
primarily examined and permitted as
provided by the Executive Orders.
Furthermore, in those cases where the
construction, maintenance, or operation
at the above facilities involves the
discharge of dredged or fill material in
waters of the United States or the
transportation of dredged material for
the purpose of dumping it into ocean
waters, appropriate Department of the
Army authorizations under Section 404
of the Clean Water Act or under Section
103 of the Marine Protection, Research
and Sanctuaries Act of 1972, as
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amended, are also required (see 33 CFR
Parts 323, 324).

(i) Power transmission lines. (1)
Permits under Section 10 of the River
and Harbor Act of 1899 are required for
power transmission lines crossing
navigable waters of the United States
unless those lines are part of a water
power project subject to the regulatory
authorities of the Department of Energy
under the Federal Power Act of 1920, If
an application is received for a permit
for lines which are part of such a water
project, the applicant will be instructed
to permit the application to the
Department of Energy. If the lines are
not part of such a water power project,
the application will be processed in
accordance with the procedures of these
regulations.

(2) The following minimum clearances
are required for aerial electric power
transmission lines crossing navigable
waters of the United States. These
clearances are related to the clearances
over the navigable channel provided by
existing fixed bridges, or the clearances
which would be required by the U.S.
Coast Guard for new fixed bridges, in
the vicinity of the proposed power line
crossing. The clearances are based on
the low point of the line under
conditions which produce the greatest
sag, taking into consideration
temperature, load, wind, length of span,
and type of supports as outlined in the
National Electrical Safety Code.

Minimum

agditional

clearance
Nominal system voltage, kV (feet) above

ciearance
required for

briages
115 and below 20
138 22
161 24
230, 28
350 30
500. -85
700 42
750 to 765 45

{3) Clearances for communication .
lines, stream gaging cables, ferry cables,
and other aerial crossings are usually
required to be a minimum of ten feet
above clearances required for bridges.
Greater clearances will be required if
the public interest so indicates.

(j) Seaplane operations. (1) Structures
in navigable waters of the United States
associated with seaplane operations
require Department of the Army permits,
but close coordination with the Federal
Aviation Administration (FAA),
Department of Transportation, is
required on such applications.

.323.2

(2) The FAA must be notifed by an
applicant whenever he proposes to
establish or operate a seaplane base,
The FAA will study the proposal and
advise the applicant, district engineer,
and other interested parties as to the
effects of the proposal on the use of
airspace. The district engineer will
therefore refer any objections regarding
the effect of the proposal on the use of
airspace to the FAA, and give due
consideration to its recommendations
when evaluating the general public
interest. -

(3) If the seaplane base would serve
air carriers licensed by the Civil
Aecronautics Board, the applicant must
receive an airport operating certificate
from the FAA. That certificate reflects a
determination and conditions relating to
the installation, operation, and
maintenance of adequate air navigatian
facilities and safety equipment.
Accordingly, the district engineer may,
in evaluating the general public interest,
consider such matters to have been
primarily evaluated by the FAA.

{4) For regulations pertaining to
seaplane landings at Corps of Engineers
projects, see § 327.4 of this part.

(k) Foreign trade zones. The Foreign
Trade Zones Act (48 Stat. 998-1003, 19
U.S.C. 81a to 81u, as amended)
authorizes the establishment of foreign-
trade zones in or adjacent to United
States ports of entry under terms of a
grant and regulations prescribed by the
Foreign-Trade Zones Board. Pertinent
regulations are published at Title 15 of
the Code of Federal Regulations, Part

* 400. The Secretary of the Army is a

member of the Board, and construction
of a zone is under the supervision of the
district engineer. Laws governing the
navigable waters of the United States
remain applicable to foreign-trade
zones, including the general
requirements of these regulations.
Evaluation by a district engineer of a
permit application may give recognition
to the consideration by the Board of the
general economic effects of the zone on
local and foreign commerce, general
location of wharves and facilities, and
other factors pertinent to construction,
operation, and maintenance of the zone.

PART 323-PERMITS FOR
DISCHARGES OF DREDGED OR FILL
MATERIAL INTO WATERS OF THE
UNITED STATES

Sec.
3231 General.

Definitions.

Discharges requiring permits.
Discharges not requiring permits.
323.5 Program transfer to States.

323.6 Special policies and procedures.

Authority: 33 U.S.C. 1344

3233
3234
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§ 323.1 General,

This regulation prescribes, in addition
to the general policies of 33 CFR Part 320
and procedures of 33 CFR Part 325, those
special policies, practices, and
procedures to be followed by the Corps
of Engineers in connection with the
review of applications for Department of
the Army permits to authorize the
discharge of dredged or fill material into
waters of the United States pursuant to
Section 404 of the Clean Water Act (33
U.S.C. 1344} (hereinafter referred to as
Section 404). See 38 CFR 320.2(g).
Certain discharges of dredged or fill
material into waters of the United States
are also regulated under other
authorities of the Department of the
Army. These include dams and dikes in
navigable waters of the United States
pursuant to Section 9 of the River and
Harbor Act of 1899 (33 U.S.C. 401; see 33
CFR Part 321) and certain structures or
work in or affecting navigable waters of
the United States pursuant to Section 10
of the River and Harbor Act of 1899 (33
U.S.C. 403; see 33 CFR Part 322). A
Department of the Army permit will also
be required under these additional
authorities if they are applicable to
activities involving discharges of
dredged or fill material into waters of
the United States. Applicants for
Department of the Army permits under
this part should refer to the other cited
authorities and implementing
regulations for these additional permit
requirements to determine whether they
also are applicable to their proposed
activities.

§323.2 Definitions.

For the purpose of this regulation, the
following terms are defined:

{2) The term “waters of the United
States” means: !

(1) All waters which are currently
used, or were used in the past, or may
be susceptible to use in interstate or
foreign commerce, including all waters
which are subject to the ebb and flow of
the tide;

(2) All interstate waters including
interstate wetlands;

(3) All other waters such as intrastate
lakes, rivers, streams (including
intermittent streams), mudflats,
sandflats, wetlands, sloughs, prairie
potholes, wet meadows, playa lakes, or
natural ponds, the use, degradation or
destruction of which could affect

' The terminology used by the CWA is “navigsble
waters” which is defined in Section 502{?) of the
Act as “waters of the United States including the
territorial seas.” For purposes of clarity. and to
avoid confusion with other Corps of Engineers
regulatory programs, the term “waters of the United
Slates™ is used throughout this regulation.
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interstate or foreign commerce including
any such waters:

(i) Which are or could be used by
interstate or foreign travels for
recreational or other purposes; or

(ii) From which fish or shellfish are or
could be taken and sold in interstate or
foreign commerce; or

(iii) Which are used or could be used
for industrial purposes by industries in
interstate commerce;

(4) All impoundments of waters
otherwise defined as waters of the
United States under this definition.

(5} Tributaries of waters identified in
paragraphs (a){1)-(4) of this section;

{6) The territorial sea;

(7) Wetlands adjacent to waters
(other than waters that are themselves
wetlands) identified in paragraphs (a)
(1)-(6) of this section. Waste treatment
systems, including treatment ponds or
lagoons designed to meet the
requirements of CWA (other than
cooling ponds as defined in 40 CFR
123.11{m) which also meet the criteria of
this definition) are not waters of the
United States.

(b) The term “navigable waters of the
United States” means those waters of
the United States that are subject to the
ebb and flow of the tide shoreward to
the mean high water mark and/or are
presently used, or have been used in the
past, or may be susceptible to use to
transport interstate or foreign
commerce. (See 33 CFR Part 329 for a
more complete definition of this term.)

(c) The term “wetlands” means those
areas that are inundated or saturated by
surface or ground water at a frequency
and duration sufficient to support, and
that under normal circumstances do
support, a prevalence of vegetation
typically adapted for life in saturated
soil conditions. Wetlands generally
include swamps, marshes, bogs and
similar areas.

(d) The term “adjacent” means
bordering, contiguous, or neighboring.
Wetlands separated from other waters
of the United States by man-made dikes
or barriers, natural river berms, beach
dunes and the like are “adjacent
wetlands.”

{e) The term “lake” means a standing
body of open water that occurs in a
natural depression fed by one or more
streams from which a stream may flow,
that occurs due to the widening or
natural blockage or cutoff of a river or
stream, or that occurs in an isolated
natural depression that is not a part of a
surface river or stream. The term also
includes a standing body of open water
created by artificially blocking or
restricting the flow of a river, stream, or

term does not include artificial lakes or

ponds created by excavating and/or
diking dry land to collect and retain
water for such purposes as stock
watering, irrigation, settling basins,
cooling, or rice growing.

(f) The term “ordinary high water
mark” means that the line on the shore
established by the fluctuations of water
and indicated by physical
characteristics such as a clear, natural
line impressed on the bank; shelving;
changes in the character of soil;
destruction of terrestrial vegetation; the
presence of litter and debris; or other
appropriate means that consider the
charactertics of the surrounding areas.

(g) The term “high tide line” is the line
used in Sec. 404 determinations and
means a line or mark left upon tide flats,
beaches, or along shore objects that
indicates the intersection of the land
with the water’s surface at the
maximum height reached by a rising
tide. The mark may be determined by a
line of oil or scum along shore objects, a
more or less continuous deposit of fine
shell or debris on the foreshore or berm,
other physical markings or
characteristics, vegetation lines, tidal
gages, or other suitable means that
delineate the general height reached by
a rising tide. The term includes spring
high tides and other high tides that occur
with periodic frequency, but does not
include storm surges in which there is a
departure from the normal or predicted
reach of the tide due to the piling up of
water against a coast by strong winds
such as those accompanying a hurricane
or other intense storm.

(h) The term “headwaters” means the
point on a non-tidal stream above which
the average annual flow is less than five
cubic feet per second.? The District
engineer may estimate this point from
available data by using the mean annual
area precipitation, area drainage basin
maps, and the average runoff coefficient,
or by similar means.

(i) The term “dredged material” means
material that is excavated or dredged
from waters of the United States.

(i) The term “discharge of dredged
material” means any addition of
dredged material into the waters of the
United States. The term includes,
without limitation, the addition of
dredged material to a specified
discharge site located in waters of the
United States and the runoff or overflow
from a contained land or water disposal
area. Discharges of pollutants into
waters of the United States resulting

‘from the onshore subsequent processing

*For streams that are dry during long periods of
the year, district engineers may establish the

A . . A 3 headwater point as that point on the stream where a
tidal area. As used in this regulation, thé—" ot five s ,

flow of five cubic feet per second is equaled or
exceeded 50 percent of the time.
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of dredged material that is extracted for
any commercial use (other than fill) are
not included within this term and are
subject to Section 402 of the Clean
Water Act even though the extraction
and deposit of such material may
require a permit from the Corps of
Engineers. The term does not include
plowing, cultivating, seeding and
harvesting for the production of food,
fiber, and forest products.

.(k) The term "fill material” means any
material used for the primary purpose of
replacing an aquatic area with dry land
or of changing the bottom elevation of
an waterbody. The term does not
include any pollutant discharged into
the water primarily to dispose of waste,
as that activity is regulated under
Section 402 of the Clean Water Act.

(1) The term “discharge of fill
material” means the addition of fill
material into waters of the United
States. The term generally includes,
without limitation, the following
activities: Placement of fill that is
necessary to the construction of any
structure in a water of the United States;
the building of any structure or
impoundment requiring rock, sand, dirt,
or other material for its construction;
site-development fills for recreational,
industrial, commercial, residential, and
other uses; causeways or road fills;
dams and dikes; artificial islands;
property protection and/or reclamation
devices such as riprap, groins, seawalls,
breakwaters, revetments; beach
nourishment; levees; fill for structures
such as sewage treatment facilities,
intake and outfall pipes associated with
power plants and subaqueocus utility
lines; and artificial reefs. The terms does
not include plowing, cultivating, seeding
and harvesting for the production of
food, fiber. and forest products.

{m) The term “individual permit"”
means a Department of the Army
authorization that is issued following a
case-by-case evaluation of a specific
project involving the proposed
discharge(s) in accordance with the
procedures of this regulation and 33 CFR
Part 325 and a determination that the
proposed discharge is in the public
interest pursuant to 33 CFR Part 320.

(n) The term “general permit”’ means a
Department of the Army authorization
that is issued on a nationwide
(“nationwide permits”) or regional
(“regional permits”} basis for a category
or categories of activities when:

(1) those activities are substantially
similar in nature and cause only
rainimal individual and cumulative
environmental impacts; or

(2) the general permit would result in
avoiding unnecessary duplication of
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regulatory control exercised by another
Federal, state, or local agency provided
it has been determined that the
environmental consequences of the
action are individually and cumulatively
minimal. (See 33 CFR 325.2(¢) and 33
CFR Part 330).

§ 323.3 Discharges requiring permits.

(a) General. Except as provided in
§ 323.4 below, Department of the Army
permits will be required for the
discharge of dredged or fill material into
waters of the United States. Certain
discharges specified in 33 CFR Part 330
are permitted by that regulation
(“nationwide permits”). Other
discharges may be authorized by district
or division engineers on a regional basis
(“regional permits™). If a discharge of
dredged or fill material is not exempted
by § 323.4 of this part or permitted by 33
CFR Part 330, an individual or regional
Section 404 permit will be required for
the discharge of dredged or fill material
into waters of the United States.

(b) Activities of Federal agencies.
Discharges of dredged or fill material
into waters of the United States done by
or on behalf of any Federal agency,
other than the Corps of Engineers {see
33 CFR 209.145), are subject to the
authorization procedures of these
regulations, Agreement for construction
or engineering services performed for
other agencies by the Corps of Engineers
does not constitute authorization under
the regulations. Division and district
engineers will therefore advise Federal
agencies and instrumentalities
accordingly and cooperate to the fullest
extent in expediting the processing of
their applications.

§ 323.4 Discharges not requiring permits.

(a) General. Except as specified in
paragraphs (b} and (c) of this section,
any discharge of dredged or fill material
that may result from any of the
following activities is not prohibited by
or otherwise subject to regulation under
Section 404

(1)(i) Normal farming, silviculture and
ranching activities such as plowing,
seeding, cultivating, minor drainage, and
harvesting for the production of food,
fiber, and forest products, or upland soil
and water conservation practices, as
defined in paragraph (a)(1)(iii) of this
section.

(ii) To fall under this exemption, the
activities specified in paragraph (a)(1)(i)
of this section must be part of an
established (i.e., on-going) farming,
silviculture, or ranching operation.
Activities on areas lying fallow as part
of a conventional rotational cycle are
part of an established operation.
Activities which bring an area into

farming, silviculture, or ranching use are
not part of an established operation. An
operation ceases to be established when
the area on which it was conducted has
been converted to another use or has
lain idle so long that modifications to
the hydrological regime are necessary to
resume operations. If an activity takes
place outside the waters of the United
States, or if it does not involve a
discharge, it does not need a section 404
permit, whether or not it is part of an
established farming, silviculture, or
ranching operation.

(iii)(A) Cultivating means physical
methods of soil treatment employed
within established farming, ranching
and silviculture lands on farm, ranch, or
forest crops to aid and improve their
growth, quality or yield.

(B) Harvesting means physical
measures employed directly upon farm,
forest, or ranch crops within established
agricultural and silvicultural lands to
bring about their removal from farm,
forest, or ranch land, but does not
include the construction of farm, forest,
or ranch roads,

(C)(1) Minor Drainage means:

(1) The discharge of dredged or fill
material incidental to connecting upland
drainage facilities to'waters of the
United States, adequate to effect the
removal of excess soil moisture from
upland croplands. (Construction and
maintenance of upland (dryland)
facilities, such as ditching and tiling,
incidental to the planting, cultivating,
protecting, or harvesting of crops,
involve no discharge of dredged or fill
material into waters of the United
States, and as such never require a
Section 404 permit.);

{i7) The discharge of dredged or fill
material for the purpose of installing
ditching or other such water control
facilities incidental to planting,
cultivating, protecting, or harvesting of
rice, cranberries or other wetland crop
species, where these activities and the
discharge occur in waters of the United
States which are in established use for
such agricultural and silvicultural
wetland crop production;

(71/) the discharge of dredged or fill
material for the purpose of manipulating
the water levels of, or regulating the
flow or distribution of water within,
existing impoundments which have been
constructed in accordance with
applicable requirements of CWA, and
which are in established use for the
production of rice, cranberries, or other
wetland crop species.?

3The provisions of paragraphs (a)(1)(iii){C)(2){i])
and (i77) of this section apply to areas that are in
established use exclusively for wetland crop
production as well as areas in established use for
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(Zv) The discharge of dredged or fill
material incidental to the emergency
removal of sandbars, gravel bars, or
other similar blockages which are
formed during flood flows or other
events, where such blockages close or
constrict previously existing
drainageways and, if not promptly
removed, would result in damage to or
loss of existing crops or would impair or
prevent the plowing, seeding, harvesting
or cultivating crops on land in
established use for crop production.
Such removal does not include enlarging
or extending the dimensions of, or
changing the bottom elevations of, the
affected drainageway as it existed prior
to the formation of the blockage.
Removal must be accomplished within
one year of discovery of such blockages
in order to be eligible for exemption.

(2) Minor drainage in waters of the
U.S. is limited to drainage within areas
that are part of an established farming
or silviculture operation. It does not
include drainage associated with the
immediate or gradual conversion of a
wetland to a non-wetland {e.g., wetland
species to upland species not typically
adapted to life in saturated soil
conditions), or conversion from one
wetland use to another (for example,
silviculture to farming). In addition,
minor drainage does nat include the
construction of any canal, ditch, dike or
other waterway or structure which
drains or otherwise significantly
modifies a stream, lake, swamp, bog or
any other wetland or aquatic area
constituting waters of the United States.
Any discharge of dredged or fill material
into the waters of the United States
incidental to the construction of any
such structure or waterway requires a
permit.

(D) Plowing means all forms of
primary tillage, including moldboard,
chisel, or wide-blade plowing, discing,
harrowing and similar physical means
utilized on farm, forest or ranch land for
the breaking up, cutting, turning over, or
stirring of soil to prepare it for the
planting of crops. The term does not
include the redistribution of soil, rock,
sand, or other surficial materials in a
manner which changes any of area of
the waters of the United States to dry
land. For example, the redistribution of
surface materials by blading, grading, or
other means to fill in wetland areas is
not plowing. Rock crushing activities
which result in the loss of natural
drainage characteristics, the reduction

conventional wetland/non-wetland crop rotation
(e.g., the rotations of rice and saybeans) where such
rotation results in the cyclical or intermittent
temporary dewatering of such areas.
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of water storage and recharge
capabilities, or the overburden of
natural water filtration capacities do not
constitute plowing. Plowing will never
involve a discharge of dredged or fill
material.

(E) Seeding means the sowing of seed
and placement of seedlings to produce
farm, ranch, or forest crops and includes
the placement of soil beds for seeds or
seedlings on established farm and forest
lands.

(2) Maintenance, including emergency
reconstruction of recently damaged
parts, of currently serviceable structures
such as dikes, dams, levees, groins,
riprap, breakwaters, causeways, bridge
abutments or approaches, and
transportation structures. Maintenance
does not include any modification that
changes the character, scope, or size of
the original fill design. Emergency
reconstruction must occur within a
reasonable period of time after damage
occurs in order to qualify for this
exemption.

{3) Construction or maintenance 6f
farm or stock ponds or irrigation ditches,
or the maintenance (but not
construction) of drainage ditches.
Discharges associated with irrigation
facilities in the waters of the U.S. are
included within the exemption unless
the discharges have the effect of
bringing these waters into a use to
which they were not previously subject
and the flow or circulation may be
impaired or reach reduced of such
waters. )

(4) Construction of temporary
sedimentation basins on a construction
site which does not include placement of
fill material into waters of the U.S. The
term “construction site” refers to any
site involving the erection of buildings,
roads, and other discrete structures and
the installation of support facilities
necessary for construction and
utilization of such structures, The term
also includes any other land areas
which involve land-disturbing .
excavation activities, including
quarrying or other mining activities,
where an increase in the runoff of
sediment is controlled through the use of
temporary sedimentation basins.

(5) Any activity with respect to which
a state has an approved program under
section 208(b)(4) of CWA which meets
the requirements of sections 208{b)(4)(B)
and (C).

(6) Construction or maintenance of
farm roads, forest roads, or temporary
roads for moving mining equipment,
where such roads are constructed and
maintained in accordance with best
management practices (BMPs) to assure
that flow and circulation patterns and
chemical and biological characteristics

of waters of the United States are not
impaired, that the reach of the waters of
the United States is not reduced, and
that any adverse effect on the aquatic
environment will be otherwise
minimized. These BMPs which must be
applied to satisfy this provision shall
include those detailed BMPs described
in the state’s approved program
description pursuant to the requirements
of 40 CFR 123.4(h)(4)}, and shall also
include the following baseline
provisions:

(i) Permanent roads (for farming or
forestry activities), temporary access
roads (for mining, forestry, or farm
purposes) and skid trails (for logging) in
waters of the U.S. shall be held to the
minimum feasible number, width, and
total length consistent with the purpose
of specific farming, silvicultural or
mining operations, and local topographic
and climatic conditions;

(ii) All roads, temporary or
permanent, shall be located sufficiently
far from streams or other water bodies
(except for portions of such roads which
must cross water bodies) to minimize
discharges of dredged or fill material
into waters of the U.S.;

(iii) The road fill shall be bridged,
culverted, or otherwise designed to
prevent the restriction of expected flood
flows;

(iv) The fill shall be properly
stabilized and maintained during and
following construction to prevent
erosion;

(v) Discharges of dredged or fill
material into waters of the United States
to construct a road fill shall be made in
a manner that minimizes the
encroachment of trucks, tractors,
bulldozers, or other heavy equipment
within waters of the United States
(including adjacent wetlands) that lie
outside the lateral boundaries of the fill
itself; ’

(vi) In designing, constructing, and
maintaining roads, vegetative
disturbance in the waters of the U.S.
shall be kept to a minimum;

(vii) The design, construction and
maintenance of the road crossing shall
not disrupt the migration or other
movement of those species of aquatic
life inhabiting the water body;

(viii) Borrow material shall be taken
from upland sources whenever feasible;
(ix) The discharge shall not take, or
jeopardize the continued existence of, a

threatened or endangered species as
defined under the Endangered Species
Act, or adversely modify or destroy the
critical habitat of such species;

(x) Discharges into breeding and
nesting areas for migratory waterfowl,
spawning areas, and wetlands shall be
avoided if practical alternatives exist;
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(xi) The discharge shall not be located
in the proximity of a public water supply
intake; -

(xii) The discharge shall not occur in
areas of concentrated shellfish
production;

(xiii) The discharge shall not occur in
a component of the National Wild and
Scenic River System;

(xiv) The discharge of material shall
consist of suitable material free from
toxic pollutants in toxic amounts; and

(xv) All temporary fills shall be
removed in their entirety and the area
restored to its original elevation.

(b) If any discharge of dredged or fill
material resulting from the activities
listed in paragraphs {a}{1)-(6) of this
section contains any toxic pollutant
listed under section 307 of CWA such
discharge shall be subject to any
applicable toxic effluent standard or
prohibition, and shall require a permit.

(c) Any discharge of dredged or fill
material into waters of the United States
incidental to any of the activities
identified in paragraphs (a)(1)-(6) of this
section must have a permit if it is part of
an activity whose purpose is to convert
an area of the waters of the United
States into a use to which it was not
previously subject and the flow for
circulation of waters of the United
States may be impaired or the reach of
such waters reduced. Where the
proposed discharge will result in
significant discernible alterations to
flow or circulation, the presumption is
that flow or circulation may be impaired
by such alteration.*

(d) Federal projects which qualify
under the criteria contained in Section
404(r) of CWA (Federal projects
authorized by Congress where an EIS
has been submitted to Congress prior to
authorization or an appropriation) are
exempt from Section 404 permit
requirements, but may be subject to
other state or Federal requirements.

§323.5 Program transfer to states.

Section 404(h) of the Clean Water Act
allows the Administrator of the
Environmental Protection Agency to
transfer administration of the Section
404 permit program for discharges into
certain waters of the United States to

*For example, a permit will be required for the
conversion of a cypress swamp to some other ive or
the conversion of a wetland from silvicultura) to
agricultural use when there is a discharge of
dredged or fill material into waters of the United
States in conjunction with construction of dikes,
drainage ditches or other works or structures used
to effect such conversion. A discharge which
elevates the bottom of waters of the United States
without converting it to dry land does not thereby
reduce the reach of, but may alter the flow or
circulation of, waters of the United States.
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qualified states. (The program cannot be
transferred for those waters which are
presently used, or are susceptible to use
in their natural condition or by
reasonable improvement as a means to
trangport interstate or foreign commerce
shoreward to their ordinary high water
mark,‘including all waters which are
subject to the ebb and flow of the tide
shoreward to the high tide line,
including wetlands adjacent thereto).
See 40 CFR Part 123 for procedural
regulations for transferring Section 404
programs to states. Once a state's 404
program is approved, the Corps of
Engineers will suspend processing of
Section 404 applications in the
applicable waters and will transfer
pending applications to the state agency
responsible for administering the
program. District engineers will assist
EPA and the states in any way
practicable to effect transfer and will
develop appropriate procedures to
ensure orderly and expeditious transfer.

§323.6 Special policies and procedures.

(a) The Secretary of the Army has
delegated to the Chief of Engineers the
authority to issue or deny Section 404
permits. Applications for permits for the
discharge of dredged or fill material into
waters of the United States will be
reviewed in accordance with guidelines
promulgated by the Administrator, EPA,
under authority of Section 404(b) of the
-Clean Water Act. (See 40 CFR Part 230.)
If the EPA guidelines alone prohibit the
designation of a proposed disposal site,
the economic impact on navigation and
anchorage of the failure to authorize the
use of the proposed disposal site will
also be considered in evaluating
whether or not the proposed discharge is
in the public interest.

(b) The Corps will not issue & permit
where the regional administrator of EPA
has notified the district engineer and
applicant in writing pursuant to 40 CFR
231.3(a}(1) that he intends to issue a
public notice of a proposed
determination to prohibit or withdraw
the specification, or to deny, restrict or
withdraw the use for specification, of
any defined area as a disposal site in
accordance with Section 404(c) of the
Clean Water Act. However the Corps
will continue to complete the
administrative processing of the
application while the Section 404(c)
procedures are underway including
completion of final coordination with
EPA under 33 CFR Part 325,

PART 324—PERMITS FOR OCEAN
DUMPING OF DREDGED MATERIAL

Sec.
3241 General

324.2 Definitions.

324.3 Activities requiring permits.

3244 Special procedures.
Authority: 33 USC 1413.

§324.1 QGeneral.

This regulation prescribes in addition
to the general policies of 33 CFR Part 320
and procedures of 33 CFR Part 325, those
special policies, practices and
procedures to be followed by the Corps
of Engineers in connection with the
review of applications for Department of
the Army permits to authorize the
transportation of dredged material by
vessel or other vehicle for the purpose of
dumping it in ocean waters at dumping
sites designated under 40 CFR Part 228
pursuant to Section 108 of the Marine
Protection, Research and Sanctuaries
Act of 1972, as amended (33 USC 1413)
(hereinafter referred to as Section 103).
See 33 CFR 320.2(h). Activities involving
the transportation of dredged material
for the purpose of dumping in the ocean
waters also require Department of the
Army permits under Section 10 of the
River and Harbor Act of 1899 (33 USC
403) for the dredging in navigable waters
of the United States. Applicants for
Department of the Army permits under
this Part should also refer to 33 CFR Part
322 to satisfy the requirements of
Section 10.

§ 324.2 Definitions.

For the purpose of this regulation, the
following terms are defined:

(a) The term “ocean waters’ means
those waters of the open seas lying
seaward of the base line from which the
territorial sea is measured, as provided
for in the Convention on the Territorial
Sea and the Contiguous Zone (15 UST
1606: TIAS 5639).

(b) The term “dredged material”
means any material excavated or
dredged from navigable waters of the
United States.

(c) The term “transport” or
“trangportation” refers to the carriage
and related handling of dredged

material by a vessel or other vehicle.

§324.3 Activities requiring permits.

(a) General. Department of the Army
permits are required for the
transportation of dredged material for
the purpose of dumping it in ocean
waters.

(b) Activities of Federal agencies. (1)
The transportation of dredged material
for the purpose of disposal in ocean
waters done by or on behalf of any
Federal agency cther than the activities
of the Corps of Engineers are subject to
the procedures of this-regulation,
Agreement for construction or
engineering services performed for other
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agencies by the Corps of Engineers does
not constitute authorization under these
regulations. Division and district
engineers will therefore advise Federal
agencies accordingly and cooperate to
the fullest extent in the expeditious
processing of their applications. The
activities of the Corps of Engineers that
involve the transportation of dredged
material for disposal in ocean waters
are regulated by 33 CFR 209.145.

(2) The policy provisions set out in 33
CFR 320.4(j) relating to state or local
authorizations do not apply to work or
structures undertaken by Federal
agencies, except where compliance with
non-Federal authorization is required by
Federal law or Executive policy. Federal
agencies are required to comply with the
substantive and procedural state,
interstate, and local water quality
standards and effluent limitations as are
applicahle by law that are adopted in
accordance with or effective under the
provisions of the Clean Water Act and
the Marine Protection, Research and
Sanctuaries Act of 1972, as amended,
and related laws in the design,
construction, management, operation,
and maintenance of their respective
facilities. [See Executive Order No.
12088, dated October 18, 1978.) They are
not required, however, to obtain and
provide certification of compliance with
effluent limitations and water quality
standards from state or interstate water
pollution control agencies in connection
with activities involving the transport of
dredged material for dumping into ocean
waters beyond the territorial sea.

§ 324.4 Special procedures,

The Secretary of the Army has
delegated to the Chief of Engineers the
authority to issue or deny Section 103
permits. The following additional
procedures shall also be applicable
under this regulation.

(@) Public notice. For all applications
for Section 103 permits, the district
engineer will issue a public notice which
shall contain the information specified
in 33 CFR 325.3.

{b) Evaluation. Applications for
permits for the transportation of dredged
material for the purpose of dumping it in
ocean waters will be evaluated to
determine whether the proposed
dumping will unreasonably degrade or
endanger human health, welfare, or
amenities, or the marine environment,
ecological systems or economic
potentialities. In making this evaluation,
critieria established by the
Administrator, EPA, pursuant to Section
102 of the Marine Protection, Research
and Sanctuaries Act of 1972, as
amended, shall be applied including an
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evaluation of the need for the ocean
dumping and including the availability
of alternatives to ocean dumping. Where
ocean dumping is determined to be
necessary, the district engineer will, to
the extent feasible, specify disposal
sites using the recommendations of the
Administrator pursuant to Section 102(c)
of the Act. See 40 CFR Parts 220 to 229.

(¢) EPA review. If the Regional
Administrator, EPA, advises the district
engineer that the proposed dumping will
comply with the criteria, the district
engineer shall complete his evaluation
of the Section 103 application under this
regulation and 33 CFR Parts 320 and 325.
If, however, the Regional Administrator
advises the district engineer that the
proposed dumping will not comply with
the criteria, the district engineer will
proceed as follows.

(1) The district engineer shall
determine whether there is an
economically feasible alternative
method or site available other than the
proposed ocean disposal site. If there
are other feasible alternative methods or
sites available, the district engineer
shall evaluate them in accordance with
33 CFR Parts 320, 322, 323, 325 and this
regulation, as appropriate.

(2) If the district engineer makes a
determination that there is no
economically feasible alternative
method or site available, and the
proposed project is otherwise found to
be in the public interest, he shall so
advise the Regional Administrator of his
intent to issue the permit setting forth
his reasons for such determination.

(d) EPA objection. If the Regional
Administrator advises, within 15 days of
the notice of the intent to issue, that he
will commence procedures specified by
Section 103(c) of the Marine Protection,
Research, and Sanctuaries Act of 1972 to
prohibit designation of the disposal site,
the case will be forwarded to the Chief
of Engineers for further coordination
with the Administrator, EPA, and
decision. The report forwarding the case
will contain, in addition to the analysis
required by 33 CFR 325.11, an analysis
of whether there are other economically
feasible methods or sites available to
dispose of the dredged material.

{€) Chief of Engineers review, The
Chief of Engineers shall evaluate the
permit application and make a decision
to deny the permit or recommend its
issuance. If the decision of the Chief of
Engineers is that ocean dumping at the
proposed disposal site is required
because of the unavailability of
economically feasible alternatives, he
shall so certify and request that the
Secretary of the Army seek a waiver
from the Administrator, EPA, of the

3254

criteria or of the critical site designation
in accordance with 40 CFR 225.4.

PART 325—PROCESSING OF
DEPARTMENT OF THE ARMY
PERMITS

Sec.

3251
325.2
325.3

Applications for permits.
Processing of application.
Public notice.
Conditioning of Permits,
Forms of authorization.
325.8 Duration of authorization.
325.7 Modification, sugspension, or
revocation of authorizations.
325.8 Authority to issue or deny
authorizations.
3259 Reserved.
82510 Publicity.
Appendix A—Permit Form
Appendix B—Reserved
Authority: 33 1.5.C. 401 et seq.; 33 USC
1344; 33 USC 1413,

§325.1 Applications for permits.

{a) General, The processing
procedures of this regulation (Part 325)
apply to any Department of the Army
permit. Special procedures and
additional information are contained in
33 CFR Parts 320 through 324 and Part
330. This Part is arranged in the basic
timing sequence used by the Corps of

325.5

'Engineers in processing applications for

Department of the Army permits.

(b) Pre-application consuitation for
major applications. The district staff
element having responsibility for
administering, processing, and enforcing
Federal laws and regulations relating to
the Corps of Engineers regulatory
program shall be available to advise
potential applicants of studies or other
information forseeably required for later
Federal action. The district engineer will

_establish local procedures and policies

including appropriate publicity programs
which will allow potential permit
applicants to contact the district
engineer or the staff element to request
pre-application consultation. Upon
receipt of such request, the district
engineer will assure the conduct of an
orderly process which may involve other
staff elements and affected agencies
(Federal, state, or local) and the public.
This early process should be brief but
thorough so that the applicant may
begin to assess the viability of some of
the more obvious alternatives in the
permit application. The district engineer
will endeavor at this stage, to provide
the applicant with all helpful
information necessary in pursuing the
application, including factors which the
Corps must consider in its permit
decision making process. Whenever the
district engineer becomes aware of
planning for work which may require a
Department of the Army permit and
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which would involve the preparation of
an environmental document, he shall
contact the principals involved to advise
them of the requirement for the permit(s)
and the attendant public interest review
including the development of an
environmental document. Whenever a
potential permit applicant indicates the
intent to submit an application for work
which may require the preparation of an
environmental document, a single point
of contact shall be designated within the
district’s regulatory staff to effectively
coordinate the regulatory process,
including the National Environmental
Policy Act (NEPA) procedures and all
attendant reviews, meetings, hearings,
and other actions, including the scoping
process if appropriate, leading to a
decision by the district engineer. Effort
devoted to this process should be
commensurate with the likelihood of a
permit application actually being
submitted to the Corps. The regulatory
staff coordinator shall maintain an open
relationship with each applicant or his
consultants so as to assure that the
applicant is fully aware of the substance
(both quantitative and qualitative) of the
data required by the district engineer for
use in preparing an environmental
assessment or an environmental impact
statement (EIS). The actual development
of the scope of data required in cases
requiring an EIS should be the product
of the formal “scoping” process
discussed in 33 CFR Part 230,

(c) Application form. Any person
proposing to undertake any activity
requiring Department of the Army
authorization as specified in 33 CFR
Parts 321-324 {except activities already
authorized by general permit) must
apply for a permit to the district
engineer in charge of the district where
the proposed activity is to be performed.
Applications for permits must be
prepared utilizing the prescribed
application form (ENG Form 4345, OMB
Approval No. OMB 49-R0420). The form
may be obtained from the district
engineer having jurisdiction over the
waters in which the proposed activity
will be located. Local variations of the
application form for purposes of
facilitating coordination with state and
local agencies may be used.

(d) Content of application. (1}
Generally, the application must include
a complete description of the proposed
activity including necessary drawings,
sketches or plans sufficient for public
notice (the applicant is not expected to
submit detailed engineering plans and
specifications); the location, purpose
and intended use of the proposed
activity; scheduling of the activity; the
names and addresses of adjoining
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property owners; the location and
dimensions of adjacent structures; and a
list of authorizations required by other-
Federal, interstate, state or local
agencies for the work, including all
approvals received or denials already
made. See also Section 325.3 for
information required to be in public
notices. District and division engineers
are not authorized to develop additional
information forms and will limit
requests for additional information to
those cases where the specific
information is essential to complete an
evaluation of the proposal’s impact on
the public interest.

-(2) All activities which the applicant
plans to undertake which are
reasonably related to the same project
and for which a Department of the Army
permit would be required should be
included in the same permit application.
District engineers should reject, as
incomplete, any permit application
which fails to comply with this
requirement. For example, a permit
application for a marina will include
dredging required for access as well as
any fill associated with construction of
the marina.

{3) If the activity would involve
dredging in navigable waters of the
United States, the application must
include a description of the type,
composition and quantity of the material
to be dredged, the method of dredging,
and the site and plans for disposal of the
dredged material.

{4) If the activity would include the
discharge of dredged or fill material in
the waters of the United States or the
transportation of dredged matertal for
the purpose of disposing of it in ocean
waters, the application must include the
‘source of the material; the purpose of
the discharge, a description of the type,
composition and quantity of the
material; the method of transportation
and disposal of the material; and the
location of the disposal site.
Certification under Section 401 of the
Clean Water Act is required for such
discharges into waters of the United
States.

- (5} H the activity would include the
construction of a filled area or pile or
float-supported platform, the project
description must include the use of and
specific structures to be erected on the
fill or platform.

(6) If the activity would involve the
construction of an impoundment
structure, the applicant may be required
to demonstrate that the structure
complies with established state dam
safety criteria or that the structure has
been designed by qualified persons and,
in appropriate cases, independently
reviewed (and modified as the review

would indicate) by similarly qualified
persons. No specific design criteria are
to be prescribed nor is an independent
detailed engineering review to be made
by the district engineer.

(7) Signatures on application. The
application must be signed by the
person wha desires to undertake the
proposed activity or by a duly
authorized agent if accompanied by a
statement by that person designating the
ageat. In either case, the signature of the
applicant or the agent will be
understood to be an affirmation that he
possesses the requisite property interest
to undertake the activity proposed in the
application. except where the lands are
under the control of the Corps of
Engineers, in which cases the district
engineer will coordinate the transfer of
the real estate and the permit action. An
application may include, the activity of
more than one owner provided the
character of the activity of each owner
is similar and in the same general area
and each owner submits a statement
designating the same agent.

(e} Additional information. In addition
to the information indicated in
paragraph (d) of this section the
applicant will be required to furnish
only such additional information as the
district engineer deems essential to
assist in the evaluation of the
application. Such additional information
may include environmental data and
information on alternate methods and
sites as may be necessary for the
preparation of the required
environmental documentation.

(f) Fees, Fees are required for permits
under Section 404 of the Clean Water
Act, Section 103 of the Marine
Protection, Research and Sanctuaries
Act of 1972, as amended, and Sections 8
and 10 of the River and Harbor Act of
1899. A fee of $100.00 will be charged
when the planned or ultimate purpose of
the project is commercial or industrial in
nature and‘is in support of operations
that charge for the production,
distribution or sale of goods or services.
A $10.00 fee will be charged for permit
applications when the proposed work is
non-commercial in nature and would
provide personal benefits that have no
connection with a commercial
enterprise. The final decision as to the
basis for a fee (commercial vs. non-
commercial) shall be solely the
responsibility of the district engineer. No
fee will be charged if the applicant
withdraws the application at any time
prior to issuance of the permit or if the
permit is denied. Collection of the fee
will be deferred until the proposed
activity has been determined to be in
the public interest. At that time, the
district engineer will furnish the
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applicant two copies of the unsigned
permit for his signature. He will also
notify the applicant of the required fee
and will request that any check or
money order be made payable to the
Treasurer of the United States. The
permit will then be issued upon receipt
of the application fee and the two signed
permit copies. Multiple fees are not to
be charged if more than one law is
applicable. Any modification significant
enough ta require publication of a public
notice will also require a fee. No fee will
be assessed when a permit is
transferred from one property owner to
another. No fees will be charged for time
extensions, general permits or letters of
permission. Agencies or
instrumentalities of Federal, state or
local governments will not be required
to pay any fee in connection with
permits.

§325.2 Processing of applications,

{a) Standard procedures. (1) When an
application for a permit is received, the
district engineer shall inmediately
assign it a number for identification,
acknowledge receipt thereof, and advise
the applicant of the number assigned to
it. He shall review the application for
completeness, and if the application is
incomplete, request from the applicant
within 15 days of receipt of the
application any additional information
necessary for further processing.

(2) Within 15 days of receipt of all
information required in accordance with
Sec. 325.1(d) of this part, the district
engineer will issue a public notice as
described in Sec. 825.3 of this part
unless specifically exempted by other
provisions of this regulation. The district
engineer will issue a supplemental,
revised, or corrected public notice if in
his view there is a change in the
application data that would affect the
public's review of the proposal.

(3} The district engineer will consider
all comments received in response to the
public notice in his subsequent actions
on the permit application. Receipt of the
comments will be acknowledged and
they will be made a part of the
administrative record of the application.
Comments received as form letters or
petitions may be acknowledged as a
group to the person or organization
responsible for the form letter or
petition. If comments relate to matters
within the special expertise of another
Federal agency, the district engineer
may seek the advise of that agency. At
the earliest practicable time, the
applicant must be given the opportunity
to furnish the district engineer his
proposed resolution or rebuttal to all
objections from other Government
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agencies and other substantive adverse
comments before final decision will be
made on the application. The applicant
may voluntarily elect to contact
objectors in an attempt to resolve
objections but will not be required to do
80,

(4) The district engineer will follow
Appendix B of 33 CFR Part 230 for
environmental procedures and
documentation required by the National
Environmental Policy Act of 1969. A
permit application will require either an
environmental assessment or an
environmental impact statement unless
it is included within a categorical’
exclusion.

(5) The district engineer will also
evaluate the application to determine
the need for a public hearing pursuant to
33 CFR Part 327.

(8) After all above actions have been
completed, the district engineer will
determine in accordance with the record
and applicable regulations whether or
not the permit should be issued. He shall
prepare a Statement of Findings (SOF)
or, where an EIS has been prepared, a
Record of Decision (ROD), on all permit
decisions. The SOF or ROD shall
include the district engineer’s views on
the probable effect of the proposed work
on the public interest including
conformity with the guidelines published
for the discharge of dredged or fill
material in waters of the United States
(40 CFR Part 230) or with the criteria for
dumping of dredged material in ocean
waters (40 CFR Parts 220 to 229), if
applicable, and the conclusions of the
district engineer. The SOF or ROD shall
be dated, signed, and included in the
record prior to final action on the
application, Where the district engineer
has delegated authority to sign permits
for and in his behalf, he may gimilarly
delegate the signing of the SOF or ROD.
If a permit is warranted, the district
engineer will determine the special
conditions, if any, and duration which
should be incorporated into the permit,
In accordance with the authorities
specified in § 325.8 of this Part, the
district engineer will take final action or
forward the application with all
pertinent comments, records, and
studies, including the final EIS or
environmental agsessment, through
channels to the official authorized to
make the final decision. The report
forwarding the application for decision
will be in the format prescribed by the
Chief of Engineers. District and division
engineers will notify the applicant and
interested Federal and state agencies
that the application has been forwarded
to higher headquarters. The district or
division engineer may, at his option,

disclose his recommendation to the
news media and other interested parties,
with the caution that it is only a
recommendation and not a final
decision. Such disclosure is encouraged
in permit cases which have become
controversial and have been the subject
of stories in the media or have generated
strong public interest. In those cases
where the application is forwarded for
decision in the format prescribed by the
Chief of Engineers, the report will serve
as the SOF or ROD.

(7) If the final decision is to deny the
permit, the applicant will be advised in
writing of the reason(s) for denial. If the
final decision is to issue the permit and
a standard individual permit form will
be used, the issuing official will fprward
two copies of the draft permit to the
applicant for signature accepting the
conditions of the permit. The applicant
will return both signed copies to the
issuing official who then will sign and
date the permit and return one copy to
the permittee. The permit is not valid
until signed by the issuing official.
Letters of permission will be issued in
letter form {signed by the issuing official
only). Final action on the permit
application is the signature on the letter
notifying the applicant of the denial of
the permit or signature of the issuing
official on the authorizing document.

(8) The district engineer will publish
monthly a list of permits issued or
denied during the previous month. The
list will identify each action by public
notice number, name of applicant, and
brief description of activity involved. It
will also note that relevant
environmental documents and the SOF’s
or ROD’s are available upon written
request and, where applicable, upon the
payment of administrative fees. This list
will be distributed to all persons who
may have an interest in any of the
public notices listed.

(9) Copies of permits will be furnished
to other agencies in appropriate cases as
follows:

(i) If the activity involves the
construction of artificial islands,
installations or other devices on the
outer continental shelf, to the Director,
Defense Mapping Agency, Hydrographic
Center, Washington, D.C. 20390
Attention, Code NS12 and to the
Director, National Ocean Survey,
NOAA, Department of Commerce,
Rockville, Maryland 20852.

(ii) If the activity involves the
construction of structures to enhance
fish propagation (e.g., fishing reefs)
along the coasts of the United States, to
Defense Mapping Agency, Hydrographic
Center and National Ocean Survey as in
paragraph (a)(9)(i) of this section and to
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the Director, Office of Marine
Recreational Fisheries, National Marine
Fisheries Service, Washington, D.C.
20235.

(iii) If the activity involves the
erection of an aerial transmission line
across a navigable water of the United
States, to the Director, National Ocean
Survey, NOAA, Department of
Commerce, Rockville, Maryland 20852,
reference C322.

(iv) If the activity is listed in
paragraphs (a)(9)(i), (ii), or (iii) of this
section or involves the transportation of
dredged material for the purpose of
dumping it in ocean waters, to the
appropriate District Commander, U.S.
Coast Guard.

(b) Procedures for particular types of
permit situations. (1) If the district
engineer determines that water quality
certification for the proposed activity is
necessary under the provisions of
Section 401 of the Clean Water Act, he
shall so notify the applicant and obtain
from him or the certifying agency a copy
of such certification.

(i) The public notice for such activity,
which will contain a statement on
certification requirements (see Sec.
325.3(a)(8)), will serve as the notification
to the Administrator of the
Environmental Protection Agency (EPA)
pursuant to Section 401(a)(2) of the
Clean Water Act. If EPA determines that
the proposed discharge may affect the
quality-of the waters of any state other
than the state in which the discharge
will originate, it will so notify such other
state, the district engineer, and the
applicant. If such notice or a request for
supplemental information is not
received within 30 days of issuance of
the public notice, the district engineer
will assume EPA has made a negative
determination with respect to Section
401{a)(2). If EPA does determine another
state’s waters may be affected, such
state has 80 days from receipt of EPA’s
notice to determine if the proposed
discharge will affect the quality of its
waters so0 as to violate any water
quality requirement in such state, to
notify EPA and the district engineer in
writing of its objection to permit
issuance, and to request a public
hearing. If such occurs, the district
engineer will hold a public hearing in
the objecting state. Except as stated
below, the hearing will be conducted in
accordance with 33 CFR 327. The issues
to be considered at the public hearing
will be limited to water quality impacts.
EPA will submit its evaluation and
recommendations at the hearing with
respect to the state’s objection to permit
issuance. Based upon the
recommendations of the objecting state,
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EPA, and any additional evidence
presented at the hearing, the district
engineer will condition the permit, if
issued, in such a manner as may be
necessary to insure compliance with
applicable water quality requirements. If
the imposition of conditions cannot, in
the district engineer’s opinion, insure
such compliance, he will deny the
permit.

(ii} No permit will be granted until
required certification has been obtained
or has been waived. Waiver may be
explicit, or will be deemed to occur if
the certifying agency fails or refuses to
act on a request for certification within
sixty days after receipt of such a request
unless the district engineer determines a
shorter or longer period is reasonable
for the state to act. The request for
certification must be made in
accordance with the regulations of the
certifying agency. In determining
whether or not a waiver period has
commenced or waiver has occurred, the
district engineer will verify that the
certifying agency has received a valid
request for certification. If, however,
special circumstances identified by the
district engineer require that action on
an application be taken within a more
limited period of time, the district
engineer shall determine a reasonable
lesser period of time, advise the
certifying agency of the need for action
by a particular date and that, if
certification is not received by that date,
it will be considered that the
requirement for certification has been
waived. Similarly if it appears that
circumstances may reasonably require a
period of time longer than sixty days,
the district engineer, based on
information provided by the certifying
agency, will determine a longer
reasonable period of time, not to exceed
one year, at which time a waiver will be
deemed to occur. ‘

(2) If the proposed activity is to be
undertaken in a State operating under a
coastal zone management program
approved by the Secretary of Commerce
pursuant to the Coastal Zone
Management Act (see 33 CFR 320.3(b)),
the district engineer shall proceed as
follows:

(i) If the applicant is a Federal agency,
and the application involves a Federal
activity in or affecting the coastal zone,
the district engineer shall forward a
copy of the public notice to the agency
of the state responsible for reviewing
the consistency of Federal activities.
The Federal agency applicant shall be
responsible for complying with the
Coastal Zone Management Act’s
directive for ensuring that Federal
agency activities are undertaken in a

manner which is consistent, to the
maximum extent practicable, with
approved Coastal Zone Management
Programs. (See 16 CFR Part 930.) If the
State coastal zone agency objects to the
proposed Federal activity on the basis of
its inconsistency with the State’s
approved Coastal Zone Management
Program, the district engineer shall not
make a final decision on the application
until the disagreeing parties have had an
opportunity to utilize the procedures
specified by the Coastal Zone
Management Act for reselving such
disagreements,

(ii) If the applicant is not a Federal
agency and the application involves an
activity affecting the coastal zone, the
district engineer shall obtain from the
applicant a certification that his
proposed activity complies with and will
be conducted in a manner that is
consistent with the approved State
Coastal Zone Management Program.
Upon receipt of the certification, the
district engineer will forward a copy of
the public notice (which will include the
applicant's certification statement) to
the state coastal zone agency and
request its concurrence or objection. If
the state agency objects to the
certification or issues a decision
indicating that the proposed activity
requires further review, the district
engineer shall not issue the permit until
the state concurs with the certification
statement or the Secretary of Commerce
determines that the proposed activity is
consistent with the purposes of the
Coastal Zone Management Act or is
necessary in the interest of national
security. If the state agency fails to
concur or object to a certification
statement within six months of the state
agency's receipt of the certification
statement, state agency concurrence
with the certification statement shall be
conclusively presumed. District
engineers shall check with the certifying
agency at the end of the allotted period
of time before determining that a waiver
has occurred.

(iii) M the applicant is requesting a
permit for work on Indian reservation
lands which are in the coastal zone, the
district engineer shall treat the
application in the same manner as
prescribed for a Federal applicant in
paragraph (b}(2)(i) of this section.
However, if the applicant is requesting a
permit on non-trust Indian lands and the
state CZM agency has decided to assert
jurisdiction over such lands, the district
engineer shall treat the application in
the same manner as prescribed for a
non-Federal applicant in paragraph
(b)(2)(ii) of this section.
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(3} I the proposed activity would
involve any property listed or eligible
for listing in the National Register of
Historic Places, the district engineer will
proceed in accerdance with Corps
National Historical Preservation Act
counterpart implementing regulations.

{4) If the proposed activity would
consist of dredging of an access channel
and/or berthing facility associated with
an authorized Federal navigation
project, the activity will be included in
the planning and coordination of the
construction or maintenance of the
Federal project to the maximum extent
feasible. Separate notice, hearing, and
envirenmental documentation will not
be required for activities so included
and coordinated; and the public notice
issued by the district engineer for these
Federal and associated non-Federal
activities will be the notice of intent to
issue permits for those included non-
Federal dredging activities. The decision
whether to issue or deny such a permit
will be consistent with the decision on
the Federal project unless special
considerations applicable to the
proposed activity are identified. (See
Sec. 322.5(C)).

(5) Applications will be reviewed for
the potential impact on threatened or
endangered species pursuant to Section
7 of the Endangered Species Act as
amended, If the district engineer
determines that the proposed activity
would not affect listed species or their
critical habitat, he will include a
statement to this effect in the public
notice. If he finds that proposed activity
may jeopardize the continued existence
of listed species or destroy or adversely
modify their critical habitat, he will
initiate formal consultation procedures
with the U.S. Fish and Wildlife Service
or National Marine Figheries Service by
including a statement to this effect in the
public notice (or will amend any
previous notice as appropriate). Public
notices forwarded to the U.S. Fish and
Wildlife Service or National Marine
Fisheries Service will serve as the
request for information on whether any
listed or proposed to be listed
endangered or threatened species may
be present in the area which would be
affected by the proposed activity,
pursuant to Section 7(c) of the Act.
References, definitions, and consultation
procedures are fourd in 33 CFR Part 306
and 50 CFR Part 402.

{c) [Reserved])

(d) Timing of processing of
applications. The district engineer will
be guided by the following time limits
for the indicated steps in the evaination
process:
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(1) The public notice will be issued
within 15 days of receipt of all
information required to be submitted by
the applicant in accoxdance with
$325.1.(d) of this part.

(2) The comment period of the public
notice should not exiend beyond 30
days from the date of the notice.
However, if circumsiances warrant, the
district engineer may extend the
comment period up to an additional 30
days.

(3) District engineers will decide on all
applications not later than 60 days after
receipt of a complete application, unless
(i) precluded as a matter of law or
procedures required by law (see below),
(i) the case must be referred to higher
authority (see Sec. 325.8 of this part),
(iii) the comment period is extended, [iv)
a timely rebuttal or resolution of
objections is not received from the
applicant, (v) the processing is
suspended at the request of the
applicant, or (vi) information needed by
the district engineer for a decision on
the application cannot reasonably be
obtained within the 60-day period. Once
the cause for preventing the decision
from being made within the normal 60-
day period has been satisfied or
eliminated, the 60-day clock will start
running again from where it was
suspended. For example, if the comment
period is extended by 30 days, the
district engineer will, absent other
restraints, decide on the application
within 90 days of receipt of a complete
application. Certain laws (e.g., the Clean
Water Act, the Coastal Zone
Management Act, the National
Environmental Policy Act, the National
Historic Preservation Act, the
Preservation of Historical and
Archeological Data Act, the Endangered
Species Act, the Wild and Scenic Rivers
Act, and the Marine Protection,
Research and Sanctuaries Act) require
procedures such as state or other
Federal agency certifications, public
hearings, environmental impact
statements, consultation, special studies
and testing which may prevent district
engineers from being able to decide
certain applications within 60 days.

{4) Once the public comment period
has closed (or, at the latest, on the
ninetieth day following the public
notice) and the district engineer has
sufficient information to make his public
interest determination, he should decide
the permit application even though other
agencies which may have regulatory
jurisdiction have not yet granted their
authorizations, except where such
authorizations are, by Federal law,a
prerequisite to making a decision on the
Army permit application. Permits

granted prior to other (non-prerequisite)
authorizations by other agencies should,
where appropriate, be conditioned in
such manner as to give those other
authorities an opportunity to undertake
their review without the applicant
biasing such review by making
substantial resource commitments on
the basis of the Army permit. In an
unusual case, the district engineer may
decide that due to the nature or scope of
a specific proposal, it would be prudent
to defer taking final action until another
agency has acted on its authorization. In
such cases, he may advise the other
agency of his position on the Army
permit while deferring his final decision.

(5) If the applicant fails to respond
within 45 days to any request or inquiry
of the district engineer, the district
engineer may advise the applicant by
certified letter that his application will
be considered as having been
withdrawn unless the applicant
responds thereto within thirty days of
the date of the letter.

(e) Alternative procedures. Division
and district engineers are authorized to
use alternative procedures as follows:

(1) Letters of permission. In those
cases subject to Section 10 of the River
and Harbor Act of 1899 in which, in the
opinion of the district engineer, the
proposed work would be minor, would
not have significant individual or
cumulative impact on environmental
values, and should encounter no
appreciable opposition, the district
engineer may omit the publishing of a
public notice and authorize the work by
a letter of permission. However, he will
coordinate the proposal with all
concerned fish and wildlife agencies,
Federal and state, as required by the
Fish and Wildlife Coordination Act. The
letter of permission will not used to
authorize the discharge of dredged or fill
material into waters of the United States
nor the transportation of dredged
material for purposes of dumping it in
ocean waters. The letter of permission
form is specified in § 325.5 of this part.

(2) Regional permits. Regional permits
are a type of general permit as defined
in 33 CFR 322.2(f) and 33 CFR 323.2(n).
They may be igsued by a division or
district engineer after compliance with
the other procedures of this regulation.
After a regional permit has been issued,
individual activities falling within those
categories that are authorized by such
regional permits do not have to be
further authorized by the procedures of
this regulation. The issuing authority
will determine and add appropriate
conditions to protect the public interest.
When the issuing authority determines
on a case-by-case basis that the
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concerns for the aquatic environment so
indicate, he may exercise discretionary
authority to override the regiona] pernit
and require an individua! application
and review. A regional permit may be
revoked by the issuing authority if it is
determined that it is no longer in the
public interest provided the procedures
of Sec. 325.7 of this part are followed.
Following revocation, applications for
future activities in areas covered by the
regional permit shall be processed as
applications for individual permits. No
regional permit shall be issued for a
period of more than five years.

(3} Joint Procedures. Division and
district engineers are authorized and
encouraged to develop joint procedures
with states and other Federal agencies
with ongoing permit programs for
activities also regulated by the
Department of the Army. Such
procedures may be substituted for the
procedures in paragraphs (a)(1) through
{5) of this section provided that the
substantive requirements of those
sections are maintained. Division and
district engineers are also encouraged to
develop management techniques such as
joint agency review meetings to
expedite the decision-making process.
However, in doing so, the applicant’s
rights to a full public interest review and
independent decision by the district or
division engineer must be strictly
observed.

(8) Emergency procedures. Division
engineers are authorized to approve
special processing procedures in
emergency situations. An “emergency”
is a situation which would result in an
unacceptable hazard to life, a significant
loss of property, or an immediate,
unioreseen, and significant economic
hardship if corrective action requiring a
permit is not undertaken within a time
period less than the normal time needed
to process the application under
standard procedures. In emergency
situations, the district engineer will
explain the circumstances and
recommend special procedures to the
division engineer who will instruct the
district engineer as to further processing
of the application. Even in an emergency
situation, reasonable efforts will be
made to receive comments from
interested Federal, state, and local
agencies and the affected public. Also,
notice of any special procedures
authorized and their rationale is to be
appropriately published as soon as
practicable.

§ 325.3 Public notice.

(a) General. The public is the primary
method of advising all interested parties
of the proposed activity for which a
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permit is sought and of soliciting
comments and information necessary to
evaluate the probable impact on the
public interest. The notice must,
therefore, include sufficient information
to give a clear understanding of the
nature and magnitude of the activity to
generate meaningful comment. The
notice should include the following
itemns of information:

(1) Applicable statutory authority or
authorities;

(2) The name and address of the
applicant;

(3) The name or title, address and
telephone number of the Corps
employee from whom additional
information concerning the application
may be obtained;

(4) The location of the proposed
activity;

(5) A brief description of the proposed
activity, its purpose and intended use,
80 a8 to provide sufficient information
concerning the nature of the activity to
generate meaningful comments,
including a description of the type of
structures, if any, to be erected on fills,
or pile or float-supported platforms, and
a description of the type, composition
and quantity of materials to be
discharged or disposed of in the ocean;

(6) A plan and-elevation drawing
showing the general and specific site
location and character of all proposed
activities, including the size relationship
of the proposed structures to the size of
the impacted waterway and depth of
water in the area;

(7) If the proposed activity would
occur in the territorial seas or ocean
waters, a description of the activity's
relationship to the baseline from which
the territorial sea is measured;

(8) A list of other government
authorizations obtained or requested by
the applicant, including required
certifications relative to water quality,
coastal zone management, or marine
sanctuaries;

(9} If appropriate, a statement that the
activity is a categorical exclusion for
purposes of the National Environmental
Policy Act (see paragraph 7 of Appendix
B to 33 CFR Part 230);

(10) A statement on endangered
species (see Sec. 325.2(b)(5);

(11) A statement(s} on evaluation
factors (see Sec. 325.3(b));

(12) Any other available information
which may assist interested parties in
evaluating the likely impact of the
proposed activity, if any, on factors
affecting the public interest;

(13) A reasonable period of time,
normally thirty days but not less than
fifteen days from date of mailing, within
which interested parties may express

their views concerning the permit
application;

(14) A statement that any person may
request, in writing, within the comment
period specified in the notice, that a
public hearing be held to consider the
application. Requests for public hearings
shall state, with particularity, the
reasons for holding a public hearing;

(15) For non-Federal applications in
states with an approved Coastal Zone
Management Plan, a statement on
compliance with the approved Plan; and

(16) In addition, for Section 103 (ocean
dumping) activities:

(i) The specific location of the
proposed disposal site and its physical
boundaries; _

(ii) A statement as to whether the
proposed disposal site has been
designated for use by the Administrator,
EPA, pursuant to Section 102(c) of the
Act;

(iii) If the proposed disposal site has
not been designated by the
Administrator, EPA, a description of the
characteristics of the proposed disposal
site and an explanation as to why no
previously designated disposal site is
feasible;

(iv) A brief description of known
dredged material dischages at the
proposed disposal site;

(v) Existence and documented effects
of other authorized disposals that have
been made in the disposal area (e.g.,
heavy metal background reading and
organic carbon content);

(vi) An estimate of the length of time
during which'disposal would continue at
the proposed site; and

(vii) Information on the characteristics
and composition of the dredged
material.

(b) Evaluation factors. A paragraph
describing the various evaluation factors
on which decisions are based shall be
included in every public notice.

(1) Except as provided in paragraph
(b)(3) of this section, the following will
be included:

The decision whether to issue a permit will
be based on an evaluation of the probable
impact including cumulative impacts of the
proposed activity on the public interest, That
decision will reflect the national concern for
both protection and utilization of important
resources, The benefit which reasonably may
be expected to accrue from the proposals
must be balanced against its reasonably
foreseeable detriments. All factors which
may be relevant to the proposal will be
considered including the cumulative effects
thereof; among those are conservation,
economics, aesthetics, general environmental
concerns, wetlands, cultural values, fish and
wildlife values, flood hazards, flood plain
values, land use, navigation, shoreline
erosion and accretion, recreation, water
supply and conservation, water quality,
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energy needs, safety production and, in
general, the needs and welfare of the people.

{2) If the activity would involve the
discharge of dredged or fill material into
the waters of the United States or the
transportation of dredged material for
the purpose of disposing of it in ocean
waters, the public notice shall also

indicate that the evaluation of the

impact on the activity of the public
interest will include application of the
guidelines promulgated by the
Administrator, EPA under authority of
Section 404(b) of the Clean Water Act
(40 CFR Part 230) or of the criteria
established under authority of Section
102(a) of the Marine Protection,
Research and Sanctuaries Act of 1972,
as amended (40 CFR Parts 220 to 229), as
appropriate. (See also 33 CFR Parts 323
and 324).

(3) In cases involving construction of
artificial islands, installations and other
davices on outer continental shelf lands
which are under mineral lease from the
Department of the Interior, the notice
will contain the following statement:
“The decision as to whether a permit
will be issued will be based on an
evaluation of the impact of the proposed
work on navigation and national
security."”

(c) Distribution of public notices. (1)
Public notices will be distributed for
posting in post offices or other
appropriate public places in the vicinity
of the site of the proposed work and will
be sent to the applicant, to appropriate
city and county officials, to adjoining
property owners, to appropriate state
agencies, to appropriate Indian Tribes or
tribal represenatives, to concerned
Federal agencies, to local, regional and
national shipping and other concerned
business and conservation
organizations, to appropriate River
Basin Commissions, to appropriate state
and areawide clearing houses as
prescribed by OMB Circular A-95, to
local news media and to any other
interested party. Copies of public
notices will be sent to all parties who
have specifically requestad copies of
public notices, to the U.S. Senators and
Representatives for the area where the
work is to be performed, the field
representative of the Secretary of the
Interior, the Regional Director of the
Fish and Wildlife Service, the Regional
Director of the National Park Service,
the Regional Administrator of the
Environmental Protection Agency (EPA),
the Regional Director of the National
Marine Fisheries Service of the National
Oceanic and Atmospheric
Administration (NOAA), the head of the
state agency responsible for fish and
wildlife resources, the State Historic
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Preservation Officer, and the District
Commander, U.S. Coast Guard,

(2) In addition to the general
distribution of public notices cited
above, notices will be gent to other
addressees in appropriate cases as
follows:

(i) If the activity would involve
structures or dredging along the shores
of the seas or Great Lakes, to the
Coastal Engineering Research Center,
Washington, D.C. 20016.

(ii) If the activity would inv-lve
construction of fixed structures or
artificial islands on the outer continental
shelf or in the territorial seas, to the
Assistant Secretary of Defense
{Manpower, Reserve Affairs and
Logistics (ASD(MRAG&L)), Waghington,
D.C. 20310; the Director, Defense
Mapping Agency (Hydrographic Center)
Washington, D.C. 20390, Attention, Code
NS12; and the Director, National Ocean
Survey, NOAA, Department of
Commerce, Rockville, Maryland 20852,
and to affected military installations
and activities.

(iii} If the activity involves the
construction of structures to enhance
fish propagation (e.g., fishing reefs)
along the coasts of the United States, to
the Director, Office of Marine
Recreational Fisheries, National Marine
Fisheries Service, Washington, D.C.
20235.

(iv) If the activity involves the
construction of structures which may
affect aircraft operations or for purposes
associated with seaplane operations, to
the Regional Director of the Federal
Aviation Administration.

(v) If the activity would be in
connection with a foreign-trade zone, to
the Executive Secretary. Foreign-Trade
Zones Board, Department of Commerce,
Washington, D.C. 20230 and to the
appropriate District Director of Customs
as Resident Representative, Foreign-
Trade Zones Board.

(3) It is presumed that all interested
parties and agencies will wish to
respond to public notices; therefore, a
lack of response will be interpreted as
meaning that there is no objection to the
proposed project. A copy of the public
notice with the list of the addresses to
whom the notice was sent will be
included in the record. If a question
develops with respect to an activity for
which another agency has responsibility
and that other agency has not responder
to the public notice, the district engineex
may request its comments. Whenever a
response to a public notice has been
received from a member of Congress,
either in behalf of a constitutent or
himself, the district engineer will inform
the member of Congress of the final
decision.

§325.4 Conditioning of permits.

(a) General, The decision of whether
to issue a permit is based on the public
interest review described in 33 CFR
320.4. In order to protect the public
interest, projects may require
modifications or conditions different
from what the applicant proposes.

(b) Division and district engineers are
authorized to modify or add conditions
to proposals when:

(1) they are necessary to meet a legal
requirement,

(2) they serve to meet a public interest
objective, or

(3) they will avoid or mitigate adverse
impacts on fish and wildlife resources.

{c) Division and district engineers may
modify or condition proposals to meet
one of the objectives of 325.4(b) of this
section when:

(1) there are no local, state or other
Federal programs or policies to achieve
the objective of the desired condition,
and

(2) an agreement, enforceable at law,
between the applicant and the party(ies)
concerned with the resource use is not
practicable.

(d) Division and district engineers will
ensure that any modifications or
conditions imposed on an applicant’s
proposal are:

(1) directly related to the impacts of
the proposal; and

(2) commensurate in scope and degree
with the impacts of concern; and

(3) reasonably enforceable.

(e) Bonds. If the District Engineer has
reason to consider that the permittee
might be prevented from completing
work which is necessary to protect the
public interest, he may require the
permittee to post a bond of sufficient
amount to indemnify the government
against any loss as a result of corrective
action it might take.

§325.5 Forms of permits.

(a) General discussion. (1)
Department of the Army permits under
this-regulation will be in the form of
individual permits or general permits,
The basic format shall be ENG Form
1721, Department of the Army Permit
(Appendix A).

(2) The general conditions included in
ENG Form 1721 are normally applicable
to all permits; however, some conditions
may not apply to certain permits and
may be deleted by the issuing officer.
Special conditions applicable to the
specific activity will be included in the
permit as necessary to protect the public
interest in accordance with § 325.4 of
this Part.

(b) Individual permits. (1) Standard
permits, A standard permit i8 one which
has been processed through the public
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interest review procedures, including
public notice and receipt of comments,
described throughout this Part. The
standard individual permit shall be
issued using ENG Form 1721.

(2) Letters of permission. A letter of
permission will be issued where
procedures of Section 325.2(e)(1) have
been followed. It will be in letter form
and will identify the permittee, the
authorized work and location of the
work, the statutory authority, any
limitations on the work, a constructioo
time limit and a requirement for a repo: t
of completed work. A copy of the
general conditions form ENG Form 1721
will be attached and will be
incorporated by reference into the letter
of permission.

(c) General permits. (1) Regional
permits, Regional permits are a type of
general permit as defined in 33 CFR
322.2(f) and 33 CFR 323.2{n). They may
be issued by a division or district
engineer after compliance with the other
procedures of this regulation. If the
public interest so requires, the issuing
authority may condition the regional
permit to require a case-by-case
reporting and acknowledgement system,
However, no separate applications or
other authorization documents will be
required. N

(2) Nationwide permits. Nationwide
permits are a type of general permit and
represent Department of the Army
authorizations that have been issued by
the regulation (33 CFR Part 330} for
certain specified activities nationwide.
If certain conditions are met, the
specified activities can take place
without the need for an individual or
regional permit.

(d) Section 9 permits. Permits for
structures under Section 9 of the River
and Harbor Act of 1899 will be drafted
at Department of the Army level.

§325.8 Duration of permits.

(a) General. Department of the Army
permits may authorize both the work
and the resulting use. Permits continue

1in effect until they automatically expire

or are modified, suspended, or revoked.

(b) Structures. Permits for the
existence of a structure or other activity
of a permanent nature are usually for an
indefinite duration with no expiration
date cited. However, where a temporary
structure is authorized, or where -
restoration of a waterway is
contemplated, the permit will be of
limited duration with a definite
expiration date.

(c) Works. Permits for construction
work, discharge of dredged or fill
material, or other activity and any
construction period for a structure with
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a permit of indefinite duration under
paragraph (b) of this section will specify
time limits for completing the work or
activity. The time limits may specify a
date by which the work must be started,
normally one year from the date of
issuance, and will specify a date by
which the work must be completed. The
dates will be established by the issuing
official and will provide reasonable
times based on the scope and nature of
the work involved. Permits issued for
the transport of dredged material for the
purpose of disposing of it in ocean
waters will specify a completion date
for the disposal not to exceed three
years from the date of permit issuance.

(d) Extensions of time. An
authorization or construction period will
automatically expire if the permittee
fails to request and receive an extension
of time. Extensions of time may be
granted by the district engineer. The
permittee must request the extension
and explain the basis of the request,
which will be granted only if the district
engineer determines that an extension
would be in the public interest. Requests
for extensions will be processed in
accordance with the regular procedures
of § 325.2 of this Part, including issuance
of a public notice, except that such
processing is not required where the
district engineer determines that there
have been no significant changes in the
attendant circumstances since the
authorization was issued and that the
work is proceeding essentially in
accordance with the approved plans and
conditions.

(e) Maintenance dredging. If the
authorized work includes periodic
maintenance dredging, an expiration
date for the authorization of that
maintenance dredging will be included
in the permit, The expiration date, which
in no event is to exceed ten years from
the date of issuance of the permit, will
be established by the issuing official
after evaluation of the proposed method
of dredging and disposal of the dredged
material in accordance with the
requirements of 33 CFR Parts 320 to 325.
In such cases, this district engineer shall
require notification of the maintenance
dredging prior to actual performance to
insure continued compliance with the
requirements of this regulation and 33
CFR Parts 320-324. If the permittee
desires to continue maintenance
dredging beyond the expiration date, he
must request a new permit. The
permittee should be advised to apply for
the new permit six months prior to the
time he wishes to do the maintenance
work.

§325.7 Modification, suspension or
revocation of authorizations.

(a) General. The district engineer may
reevaluate the circumstances and
conditions of any permit, including
regional permits either on his own
motion, at the request of the permittee,
or a third party, or as the result of
periodic progress inspections, and
initiate action to modify, suspend, or
revoke a permit as may be made
necessary by considerations of the
public interest, In the case of regional
permits, this reevaluation may cover
individual activities, categories of
activities, or geographic areas. Among
the factors to be considered are the
extent of the permittee’s compliance
with the terms and conditions of the
permit; whether or not circumstances
relating to the authorized activity have
changed since the permit was issued or
extended, and the continuing adequacy
of the permit conditions; any significant
objections to the authorized activity
which were not earlier considered;
revisions to applicable statutory and/or
regulatory authorities; and the extent to
which modification, suspension, or other
action would adversely affect plans,
investments and actions the permittee
has reasonably made or taken in
reliance on the permit. Significant
increases in scope of a permitted
activity will be processed as new
applications for permits in accordance
with § 325.2 of this part, and not as
modifications under this paragraph.

(b) Modification. Upon request by the
permittee or, as a result of reevaluation
of the circumstances and conditions of a
permit, the district engineer may
determine that the public interest
requires a modification of the terms or
conditions of the permit. In such cases,
the district engineer will hold informal
consultations with the permittee to
ascertain whether the terms and
conditions can be modified by mutual
agreement. If a mutual agreement is
reached on modification of the terms
and conditions of the permit, the district
engineer will give the permittee written
notice of the modification, which will
then become effective on such date as
the district engineer may establish, In
the event a mutual agreement cannot be
reached by the district engineer and the
permittee, the district engineer will
proceed in accordance with paragraph
(c) of this section if immediate
suspension is warranted. In cases where
immediate suspension is not warranted
by the district engineer determines that
the permit should be modified, he will
notify the permittee of the proposed
modification and reasons therefor, and
that he may request a meeting with the
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district engineer and/or a public
hearing. The modification will become
effective on the date set by the district
engineer which shall be at least ten days
after receipt of the notice by the
permittee unless a hearing or meeting is
requested within that period. If the
permittee fails or refuses to comply with
the modification, the district engineer
will proceed in accordance with 33 CFR
Part 3286.

(c) Suspension. The district engineer
may suspend a permit after preparing a
written determination and finding that
immediate suspension would be in the
public interest. The district engineer will
notify the permittee in writing by the
most expeditious means available that
the permit has been suspended with the
reasons therefor, and order the
permittee to stop those activities
previously authorized by the suspended
permit. The permittee will also be
advised that following this suspension a
decision will be made to either reinstate,
modify, or revoke the permit, and that
he may within 10 days of receipt of
notice of the suspension, request a
meeting with the district engineer and/
or a public hearing to present
information in this matter., If a hearing is
requested, the procedures prescribed in
33 CFR Part 327 will be followed. After
the completion of the meeting or hearing
(or within a reasonable period of time
after issuance of the notice to the
permittee that the permit has been
suspended if no hearing or meeting is
requested), the district engineer will
take action to reinstate, modify or
revoke the permit.

(d) Revocation, Following completion
of the suspension procedures in
paragraph {c) of this section if
revocation of the permit is found to be in
the public interest, the authority who
made the decision on the original permit
may revoke it. The permittee will be
advised in writing of the final decision.

(e) Regional permits. The district
engineer may, by following the
procedures of this section, revoke
regional permits for individual activities,
categories of activities, or geographic
areas, Where groups of permittees are
involved, such as for categories of
activities or geographic areas, the
informal discussions provided in
paragraph (b) of this section may be
waived and any written notification
may be made through the general public
notice procedures of this regulation. If a
regional permit is revoked, any
permittee may then apply for an
individual permit which shall be
processed in accordance with these
regulations.
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§325.8 Authority to issue or deny permits.

(a) General. Except as otherwise
provided in this regulation, the
Secretary of the Army, subject to such
conditions as he or his authorized
representative may from time to time
impose, has authorized the Chief of
Engineers and his autharized
representatives to issue or deny permits
for construction or other work in or
affecting navigable waters of the United
States pursuant to Section 10 of the
River and Harbor Act of 1899. He also
has authorized the Chief of Engineers
and his anthorized representatives to
issue or deny permits for the discharge
of dredged or fill material in waters of
the United States pursuant to Section
404 of the Clean Water Act or for the
transportation of dredged material for
the purpose of disposing of it into ocean
waters pursuant to Section 103 of the
Marine Protection, Research and
Sanctuaries Act of 1972, as amended.
The authority to issue or deny permits
pursuant to Section 9 of the River and
Harbor Act of March 3, 1899 has not
been delegated to the Chief of Engineers
or his authorized representatives.

(b) District Engineers’ authority,
District engineers are authorized to
issue or deny permits in accordance
with these regulations permits pursuant
to Section 10 of the River and Harbor
Act of 1899; Section 404 of the Clean
Water Act; and Section 103 of the
Marine Protection, Research and
Sanctuaries Act of 1972, ag amended, in
all cases not required to be referred to
higher authority (see below). It is
essential to the legality of a permit that
it contain the name of the district
engineer as the issuing officer. However,
the permit need not be signed by the
district engineer in person but may be
signed for and in behalf of him by
whomever he designates. In cases where
permits are denied for reasons other
than navigation or failure to obtain
required local, State, or other Federal
approvals or certifications, the
Statement of Findings must conclusively
justify a denial decision, District
engineers are authorized to deny
permits without issuing a public notice
or taking other procedural steps where
required local, state or other Federal
permits for the proposed activity have
been denied or where he determines
that the activity will clearly interfere
with navigation except in all cases
required to be referred to higher
authority (see below). District engineers
are also authorized to add, modify, or
delete special conditions in permits in
accordance with § 325.4 of this part,
except for those conditions which may
have been imposed by higher authority,

- aud to modify, suspend and revoke

permits according to the procedures of
§ 325.7 of this part. District engineers
will refer the following applications to
the division engineer for resolution:

(1) When a referral is required by a
written agreement between the head of
a Federal agency and the Secretary of
the Army;

{2) When the recommended decision
is contrary to the written position of the
Governor of the State in which the work
would be performed; .

(3) When there is substantial doubt as
to authority, law, regulations, or policies
applicable to the proposed activity;

(4) When higher authority requests the
application be forwarded for decision;
or

(5) When the district engineer is
precluded by law or procedures required
by law from taking final action on the
application (e.g., Section 404(c) of the
Clean Water Act, Section 9 of the River
and Harbor Act of 1899, or territorial sea
baseline changes).

(c) Division Engineers’ authority.
Division engineers will review and
evaluate all permit applications referred
by district engineers. Division engineers
may authorize the issuance or denial of
permits pursuant to Section 10 of the
River and Harbor Act of 1899; Section
404 of the Clean Water Act; and Section
103 of the Marine Protection, Research
and Sanctuaries Act of 1972, as
amended; and the inclusion of
conditions in accordance with § 325.4 of
this Part in all cases not required to be
referred to the Chief of Engineers.
Division Engineers will refer the
following applications to the Chief of
Engineers for resolution:

(1) When a referral is required by a
written agreement between the head of
a Federal agency and the Secretary of
the Army;

(2) When there is substantial doubt as
to authority, law, regulations, or policies
applicable to the proposed activity; .

(3) When higher authority requests the
application be forwarded for decision;
or

{4) When the division engineer is
precluded by law or procedures required
by law from taking final action on the
application.

§325.9 [Reserved.]

§ 325.10 Publicity.

The district engineer will establish
and maintain a program to assure that
potential applicants for permits are
icformed of the requirements of this
regulation and of the steps required to
obtain permits for activities in waters of
the United States or ocean waters.
Whenever the district engineer becomes
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aware of plans being developed by
either private or public entities which
might require permits for
implementation, he should advise the
potential applicant in writing of the
statutory requirements and the
provisions of this regulation. Whenever
the district engineer is aware of changes
in Corps of Engineers regulatory
jurisdiction, he will issue appropriate
public notices.

Appendix A—Permit Form

Application No.
Name of Applicant
Effective Date
Expiration Date (If applicable)

DEPARTMENT OF THE ARMY

Permit

Referring to written request dated

for a permit to:

{ ) Perfarm work in or affecting navigable
waters of the United States, upon the
recommendation of the Chief of Engineers,
pursuant to Section 10 of the Rivers and
Harbors Act of March 3, 1899 (33 U.S.C. 403);

( ) Discharge dredged or fill material into
waters of the United States upon the issuance
of a permit from the Secretary of the Army
acting through the Chief of Engineers
pursuant to Section 404 of the Clean Wat~-
Act (86 Stat. 816, Pub. L. 92-500);

( ) Transport dredged material for the
purpose of disposal in ocean waters upon the
issuance of a permit from the Secretary of the
Army acting through the Chief of Engineers
pursuant to Section 103 of the Marine
Protection, Research and Sanctuaries Act of
1972 {86 Stat. 1052; Pub. L. 92-532);

{Here insert the full name and address of the
permittee.) :

is hereby authorized by the Secretary of the
Army:

to

{Here describe the propased structure or
activity, and its intended use. In the case of
an application for a fill permit, describe the -
structures, if any proposed to be erected on
the fill. In the case of an application for the
discharge of dredged or fill material into
waters of the United States or the
transportation for discharge in ocean waters
of dredged material, describe the type and
guantity of material to be discharged.)
in

{Here to be named the ocean, river, harbor, or
waterway concerned.)

at
(Here to be named the nearest well-known
locality-preferably a town or city and the
distance in miles and tenths from some
definite point in the same, stating whether
above or below or giving direction by points
of compass.}

in accordance with the plans and drawings
attached hereto which are incorporated in
and made a part of this permit (on drawings,
give file number or other definite
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identification marks). Subject to the following
conditions:

[. General conditions: (a) That all activities
identified and authorized herein shall be
consistent with the terms and conditions of
this permit; and that any activities not
specifically identified and authorized herein
shall constitute a violation of the terms and
conditions of this permit which may result in
the modification, suspension or revocation of
this permit, in whole or in part, as set forth
more specifically in General Conditions j or k
hereto, and in the institution of such legal
proceedings as the United States Government
may consider appropriate, whether or not this
permit has been previously modified,
suspended or revoked in whole or in part.

(b} That all activities authorized herein
shall, if they involve, during their
construction or operation, any discharge of
pollutants into waters of the United States or
ocean waters, be at all times consistent with
applicable water quality standards, effluent
limitations and standards of performance,
prohibitions, pretreatment standards and
management practices established pursuant
to the Clean Water Act of 1972 (Pub. L. 92~
500; 86 Stat. 818), the Marine Protection,
Research and Sanctuaries Act of 1972 (Pub. L.
92-532, 86 Stat, 1052), or pursuant to
applicable State and local law.

(c) That when the activity authorized
herein involves a discharge during its
construction or operation, of any pollutant
{including dredged or fill material), into
waters of the United States, the authorized
activity shall, if applicable watér quality
standards are revised or modified during the
term of this permit, be modified, if necessary,
to conform with such revised or modified
water quality standards within 6 months of
the effective date of any revision or
modification of water quality standards, or as
directed by an implementation plan
contained in such revised or modified
standards, or within such longer period of
time as the district engineer, in consultation
with the Regional Administrator of the
Environmental Protection Agency, may
determine to be reasonable under the
circumstances.

(d) That the discharge will not destroy a
threatened or endangered species as
identified under the Endangered Species Act,
or endanger the critical habitat of such
species.

(e) That the permittee agrees to make every
reasonable effort to prosecute the
construction or operation of the work
authorized herein in a manner so as to
minimize any adverse impact on fish,
wildlife, and natural environmental values.

(f) That the permittee agrees that it will
prosecute the construction or work
authorized herein in a manner so as to
minimize any degradation of water quality.

(g) That the permittee shall allow the
District Engineer or his authorized
representative(s) or designee(s) to make
periodic inspections at any time deemed
necessary in order to assure that the activity
being performed under authority of this
permit is in accordance with the terms and
conditions prescribed herein.

(h) That the permittee shall maintain the

structure or work authorized herein in good
condition and in reasonable accordance with
the plans and drawings attached hereto.

(i) That this permit does not convey any
property rights, either in real estate or
matlerial, or any exclusive privileges; and that
it does not authorize any injury to property or
invasion of rights or any infringement of
Federa), state, or local laws or regulations.

(j) That this permit does not obviate the
requirement to obtain state or local assent
required by law for the activity authorized
herein,

(k) That this permit may be either modified,
suspended or revoked in whole or in part
pursuant to the policies and procedures of 33
CFR 325.7.

(1) That in issuing this permit, the
Government has relied on the information
and data which the permittee has provided in
connection with his permit application. If,
subsequent to the issuance of this permit,
such information and data prove to be
materially false, materially incomplete or
inaccurate, this permit may be modified,
suspended or revoked, in whole or in part,
and or the Government may, in addition,
institute appropriate legal proceedings.

(m) That any modification, suspension, or
revocation of this permit shall not be the
basis for any claim for damages against the
United States.

(n) That the permittee shall notify the
District Engineer of the time the activity
authorized herein will be commenced, as far
in advance of the time of commencement as
the District Engineer may specify, and of any
suspension of work, if for a period of more
than one week, resumption of work and its
completion.

(o) That if the activity authorized herein is
not completed on or before day of

, 10—, (three years from the date
of issuance of this permit unless otherwise
specified) this permit, if not previously
revoked or specifically extended, shall
automatically expire.

(p) That this permit does not authorize or
approve the construction of particular
structures, the authorization or approval of
which may require authorization by the
Congress or other agencies of the Federal
Government.

{g) That if and when the permittee desires
to abandon the activity authorized herein,
unless such abandonment is part of a transfer
procedure by which the permittee is
transferring his interests herein to a third
party pursuant to General Condition (t]
hereof, he must restore the area toa
condition satisfactory to the District
Engineer.

(r) That if the recording of this permit is
possible under applicable state or local law,
the permittee shall take such action as may
be necessary to record this permit with the
Register of Deeds or other appropriate official
charged with the responsibility for
maintaining records of title to and interests in
real property.

(s) That there shall be no unreasonable
interference with navigation by the existence
or use of the activity authorized herein.

{t) That this permit may not be transferred
to a third party without prior written notice to
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the District Engineer, either by the
transferee’s written agreement to comply
with all terms and conditions of this permit or
by the transferee subscribing to this permit in
the space provided below and thereby
agreeing to comply with all terms and
conditions of this permit. In addition, if the
permittee transfers the interests authorized
herein by canveyance of realty, the deed
shall reference this permit and the terms and
conditions specified herein and this permit
shall be recorded along with the deed with
the Register of Deeds or other appropriate
official.

(u) That if the permittee during prosecution
of the work authorized herein, encounters a
previously unidentified archeological or other
cultural resource that might be eligible for
listing in the National Register of Historic
Places, he shall immediately notify the
district engineer.

II. Special Conditions: Here list conditions
relating specifically to the proposed structure
or work authorized by this permit. The
following Special Conditions will be
applicable when appropriate:

Structures In or Affecting Navigable Waters
of the United States

(a) That this permit does not authorize the
interference with any existing or proposed
Federal project and that the permittee shall
not be entitled to compensation for damage or
injury to the structures or work authorized
herein which may be caused by or result from
existing or future operations undertaken by
the United States in the public interest.

(b} That no attempt shall be made by the
permittee to prevent the full and free use by
the public of all navigable waters at or
adjacent to the activity authorized by this
permit.

(c) That if the display of lights and signals
on any structure or work authorized herein is
not otherwise provided for by law, such lights
and signals as may be prescribed by the
United States Coast Guard shall be installed
and maintained by and at the expense of the
permittee.

(d) That the permittee, upon receipt of a
notice of revocation of this permit or upon its
expiration before completion of the
authorized structure or work, shall, without
expense to the United States and in such time
and manner as the Secretary of the Army or
his authorized representative may direct,
restore the waterway to its former conditions.
If the permittee fails to comply with the
direction of the Secretary of the Army or his
authorized representative, the Secretary or
his designee may restore the waterway to its
former condition, by contract or otherwise,
and recover the cost thereof from the
permittee.

(e} Structures for Small Boats: That the
permittee hereby recognizes the possibility
that the structure permitted herein may be
subject to damage by wave wash from
passing vessels. The issuance of this permit
does not relieve the permittee from taking all
proper steps to insure the integrity of the
structure permitted herein and the safety of
boats moored thereto from damage by wave
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wash and the permitiee shall not hold the
United States liable for any such damage.

Muintenance Dredging

(a) That when the work authorized herein
includes periodic maintenance dredging, it
may be performed under this permit for —
years from the date of issuance of this permit
(ten years unless otherwise indicated);

(b) That the permittee will advise the
District Engineer in writing at least two
weeks before he intends to undertake any
maintenance dredging.

Discharges of Dredged or Fill Material Into
Waters of the United States

(a) That the discharge will be carried out in
conformity with the goals and objectives of
the EPA Guidelines established pursuant to
Section 404(b) of the Clean Water Act and
published in 40 CFR -Part 230;

(b} That the discharge will consist of
suitable material free from toxic pollutants in
toxic amounts.

{c) That the f{ill created by the discharge
will be properly maintained to prevent
erosion and other non-point sources of
pollution; and

Disposal of Dredged Material Into Ocean
Walers

{a) That the disposal will be carried out in
conformity with the goals, objectives, and
requirements of the EPA criteria established
pursuant to Section 102 of the Marine
Protection, Research and Sanctuaries Act of
1972, published in 40 CFR Parts 220-228.

(b) That the permittee shall place a copy of
this permit in a conspicuous place in the
vessel to be used for the transportation and/
or digposal of the dredged material as
authorized herein.

This permit shall become effective on the
date of the District Engineer’s signature.

Permittee hereby accepts and agrees to
comply with the terms and conditions of this

ermit.
F[Psermittee)
ate)

By authority of the Secretary of the Army:

istrict Engineer)
Egate)

Transferee hereby agrees to comply with
the terms and conditions of this permit.

E’l‘rensferee)
Date)
Appendix B [Reserved]

PART 326—~ENFORCEMENT,
SUPERVISION AND INSPECTION

Sec.

326.1
326.2
326.3

Purpose.
Discovery of unauthorized activity.
Administrative action.
326.4 Legal action.
326.5 Supervision and enforcement of
authorized activities.

Authority: 33 U.S.C. 401 et seq.; 33 U.S.C.

1344; 33 U.S.C. 1413,

§326.1 Purpose.

This regulation prescribes the policy,
practice, and procedures to be followed
by the Corps of Engineers in connection
with activities requiring Department of

the Army permits that are performed
without prior authorization; and -
supervision and inspection of authorized
activities.

§ 326.2 Discavery of unauthorized activity.

(a) When the district engineer
becomes aware of any unauthorized
activity still in progress, including a
violation of the terms and conditions of
an authorized activity, he shall
immediately issue an order prohibiting
further work to all persons responsible
for and/or involved in the performance
of the activity and may order interim
protective work. If the unauthorized
activity has been completed, he will
advise the responsible party of hls
discovery.

(b) Where the unauthorized activity
involves an American Indian (including
Alaskan natives, Eskimos, and Aleuts)
or takes place on reservation land,
district engineers will coordinate
proposed cease and desist order with
the Assistant Chief Counsel for Indian
Affairs (DAEN-CCI).

§326.3 Administrative action.

() Initial investigation. Immediately
upon discovery of an unauthorized
activity, the district engineer shall
commence an investigation to ascertain
the facts surrounding the activity. In
making this investigation, the district
engineer should, in appropriate cases,
depending upon the potential impacts of
the completed work solicit the views of
the Regional Administrator of the
Environmental Protection Agency, the
Regional Director of the U.S. Fish and
Wildlife Service, and the Regional
Director of the National Marine
Fisheries Service, and other Federal,
state, and/or local agencies. He shall
also request the persons involved in the
unauthorized activity to provide
appropriate information on the activity
to assist him in his evaluation and in
determining the course of action to be
taken,

(b) Remedial work. {1) The district
engineer shall determine whether as a
result of the unauthorized activity, life,
property or important public resources
are in serious jeopardy and would
require expeditious measures for
protection. Such measures may range
from minor modification of the existing
work to complete restoration of the area
involved. Important public resources are
identified in 33 CFR 320.4. If the district
engineer determines that immediate
remedial work is required, he shall issue
an appropriate order describing the
work, conditions and time limits
required to provide satisfactory
protection of the resource.
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(2) Voluntary restoration by the
responsible party on the party’s own
initiative shall be allowed if legal action
is not otherwise necessary. However,
district engineers will advise the
responsible party of the option of an
after-the-fact application for a permit to
retain the unauthorized work. No permit
will be required when complete and
satisfactory restoration is accomplished.

(c) Acceptance of an after-the-fact
application. Upon completion of
appropriate remedial work, if any, the
district engineer shall accept an
application for an after-the-fact permit
for all unauthorized activities unless:

(1) Civil action to enforce an order
issued pursuant to § 326.2 or § 326.3(b)
of this part is required;

{2) Crimirial action is appropriate (see
§ 326.4a(1) of this part);

(3) State local, or other federal
authorization or certification has been
denied,! or a state or local enforcement
action is pending. In the above
situations, the District Engineer may
accept an after-the-fact permit
application provided he believes it
would be in the public interest and he
obtains approval of the next higher
authority.

{4) In some cases, a violation of the
Clean Water Act may be of such a
nature that it is appropriate to seek a
civil penalty as provided for in the act.
These cases include knowing, flagrant,
repeated or substantial impact
violations.?

(d) If the responsible party fails to
submit an application as noted in
paragraph (c) of this section within a
reasonable time period, the district
engineer may proceed on his own
initiative with a determination of
whether the activity is in the public
interest. The determination will be made
in accordance with appropriate
procedures described in 33 CFR Parts
320 through 325.

§326.4 Legal action.

(a) Criminal or civil action. District
engineers shall be guided by the
following policies in recommending
appropriate legal action:

! This section refers to state or local
authorizations required as a matter of Federal law
before a Sec. 404 permit may be issued. Examples
are Sec. 401 Water Quality Cemﬁcahon and Sec.
307 Coastal Zone Manag y
Determinations.

¢In such cases, the District Engineer may, in his
discretion, recommend to the United States
Attorney that a complaint be filed. An after-the-fact
application should not be accepted until the
enforcement action is completely resolved. This
exception to the general rule of accepting after-the-
fact applications should be used on a limited basis,
only for those cases which merit special treatment.
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(1) Criminal action. Criminal action is
considered appropriate when the facts
surrounding an unauthorized activity
reveal the necessity for puritive action
and/or when deterrence of future
‘unauthorized activities in the area is
considered essential to the _
establishment or maintenance of a
viable regulatory program,

(2) Civil action. Civil action is
considered appropriate when the
evalution of the unauthorized activity
reveals that (i) enforcement of an order
issued pursuant to § 326.2 or § 3268.3 (b)
of this Part is required; (ii) after the
procedures in § 326.3 (c) of this Part
have been completed, the unauthorized
activity would be in the public interest if
ajtered or modified but attempts to
secure voluntary alteration or
modification have failed such that a
judicial order is necessary, or (iii) after
the procedures in § 326.3 (c) of this Part
have been completed, a civil penalty
under Section 309 of the Clean Water
Act is warranted.

(b) Preparation of case. If the district
engineer determines to recommend legal
action he shall prepare a litigation
report which shall contain an analysis of
the data and information obtained
during the investigation and a
recommendation of appropriate civil

- and/or criminal action. In those cases
where the analysis of the facts
developed during the investigation and/
or the after-the-fact application
evaluation leads to the preliminary
conclusion to recommend that removal
of the unauthorized activity is in the
public interest, the district engineer shall
also recommend restoration of the area
to its original or comparable condition.

(c) Referral to local U.S. Attorney.
Except as provided in paragraph (d) of
this section, district engineers are
authorized to refer the following cases
to the Department of Justice (DOJ) in
accordance with procedures established
by DG}, Information copies of all letters
of referral which go directly to a U.S.
Attorney shall be forwarded to the Chief
of Engineers, ATIN: DAEN-CCK, for
transmittal to the Chief, Pollution
Control Section, Land and Natural
Resources Division, Department of
Justice, Washington, D.C. 20530.

{1} Unavthorizad structures or work in
or affecting navigable waters of the
United States that fall exclusively
within the purview of Section 10 of the
River and Harbor Act of 1899 (see 33
CFR Part 322) for which a criminal fine
or penalty under Section 12 of that Act .
(33 U.S.C. 406) is recommended.

(2) Civil action invelving small
unauthorized structures, such as piers,
which the district engineer determines
are either (i) not in the public interest

and recommends that they be removed,
or (ii) would be in the public interest if
altered or modified but attempts to
secure voluntary alteration or
modification have failed such that the
district engineer recommends that a
judicial order is necessary.

(3) Violations of Section 301 of the
Clean Water Act involving the
unauthorized discharge of dredged or fill
material into the waters of the United
States where the district engineer
recommends, with the concurrence of
the Regional Administrator, civil and/or
criminal action pursuant to Section 309
of the Clean Water Act.

(4) Cases for which a temporary
restraining order and/or preliminary
injunction is appropriate following
noncompliance with a cease and desist
order.

(d) Referral to Office, Chief of
Engineers. District engineers shall
prepare and forward a litigation report
to the Office, Chief of Engineers, ATTN:
DAEN-CCK, for cases not identified in
paragraph {c) of this section which civil
and/or criminal action is considered
appropriate, including cases involving:

(1) Significant questions of law or fact;

(2) Discharges of dredged or fill
material into waters of the United States
that are not interstate waters or
navigable waters of the United States,
or part of a surface tributary system to
these waters;

{3) Recommendations for substantial
or complete restoration;

(4) Violations of Section 9 of the River
and Harbor Act of 1899; and

(5) Violations of the Marine
Protection, Research and Sanctuaries
Act of 1972.

(6) All cases involving American
Indians, including unauthorized
activities on reservation lands.

§326.5 Supervision and enforcement of
authorized activities.

(a) Inspection and monitoring. District
engineers will assure thgt 2uthorized
activities are conducted and executed in
conformance with approved plans and
other conditions of the permits.
Appropriate inspections should be made
on timely occasions during performance
of the activity and appropriate notices
and instructions given permittees to
insure that they do not depart from the
approved plans. Reevaluation of a
permit to assure compliance with its
purposes and conditions will be carried
out as provided in 33 CFR Part 325.7. If
there are approved material departures
from the authorized plans, the district
engineer will require the permittee to
furnish corrected plans showing the
activity as actually performed.

A-48

(b) Non-compliance. Where the
district engineer determines that there
has been non-compliance with the terms
or conditions of a permit. he should first
contact the permittee and ettempt to
resolve the problem. If a mutually
agreeable resolution cannot be reached,
a written demand for compliance will be
made. If the permittee has not agreed to
comply within 5 days of receipt of the
demand, the district engineer will issue
an immediately effective notice of
suspension in accordance with 33 CFR
Part 325.7(c) and consider initiation of
appropriate legal action (§ 326.4 of this
Part).

(c) Surveillance. For purposes of
inspection of permitted activities and for
surveillance of the waters of the United
States for enforcement of the permit
authorities the district engineer will use
all means at his disposal. All Corps of
Engineers employess will be instructed
to observe and report all unauthorized
activities in waters of the United States.
The assistance of members of the public
and personnel of other interested
Federal, state and local agencies to
observe and report such activities will
be encouraged. To facilitate this
surveillance,"the district engineer will, in
appropriate cases, require a copy of
ENG Form 4336 to be posted
conspicuously at the site of authorized
activities and will make available to all
interested persons information on the.
scope of authorized activities and the’
conditions prescribed in the
authorizations. Surveillance in ocean
waters will be accomplished primarily
by the Coast Guard pursuant to Section
107{(c) of the Marine Protection,
Research and Sanctuaries Act of 1972,
as amended.

(d) Inspection expenses. The expenses
incurred in connection with the
inspection of permitted activity in
waters of the United States normally
will be paid by the Federal Government
in accordance with the provisions of
Section 6 of the River and Harbor Act of
3 March 1905 {33 U.S.C. 417) unless daily
supervision or other unusual expenses
are involved. In such unusual cases, the
district engineer may require the
permittee to bear the expense of
inspections in accordance with the
conditions of hig permit; however, the
permittee will not be required or
permitted to pay the United States
inspector either directly or through the
district engineer. The inspector will be
paid on regular payrolls or service
vouchers. The district engineer will
collect the cosi from the permittee in
accordance with the following:

(1) At the end of each month the
amount chargeable for the cost of
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inspection pertaining to the permit will
be collected from the permittee and will
be taken up on the statement of
accountability and deposited in a
designated depository to the credit of
the Treasurer of the United States, on
account of reimbursement of the
appropriation from which the expenses
of the inspection were paid.

(2) I the district engineer considers
such a procedure necessary to insure the
United States against loss through
possible failure of the permittee to
supply the necessary funds in
accordance with paragraph (d)(1)} of this
section he may require the permittee to
keep on deposit with the district
engineer at all times an amount equal to
the estimated cost of inspection and
supervision for the ensuing month, such
deposit preferably being in the form of a
certified check, payable to the order of
Treasurer of the United States. Certified
checks so deposited will be carried in a
special deposit account (guaranty for
inspection expenses) and upon
completion of the work under the permit
the funds will be returned to the
permittee provided he has paid the
actual cost of inspection.

(3) On completion of work under a
permit, and the payment of expenses by
the permittee without protest, the
account will be closed, and outstanding
depogits returned to the permittee. If the
account is protested by the permittee, it
will be referred to the division engineer
for approval before it is closed and
before any deposits are returned to the
permittee.

(e) Where the unauthorized activity is
determined not to be in the public
interest, the notification of the denial of
the permit will prescribe any corrective
actions to be taken in connection with
the work already accomplished,
including restoration of those areas
subject to denial, and establish a
reasonable period of time for the
applicant to complete such actions. The
district engineer, after denial of the
permit, will again consider whether to
recommend civil and/or criminal action
in accordance with § 326.4 of this Part.

(f) If the applicant declines to accept
the proposed permit conditions, or fails
to take corrective action prescribed in
the notification of denial, or if the
district engineer recommends legal
action after denying the permit, the
matter will be referred to the Chief of
Engineers, Attn.: DAEN-CCK, with
recommendations for appropriate
action.

(g) Division and District Engineers are
authorized and encouraged to develop
joint surveillance and inspection
procedures with other Federal, state,
and local agencies with similar

regulatory responsibilities and with
other Federal, state and local agencies
having special interest or expertise in
the Corps regulatory program. However,
any decision to initiate legal action or to
require any restoration or other
remedial work under Corps of Engineers
authority remains the independent
responsibility of the Division or district
engineer.

PART 327—PUBLIC HEARINGS

Sec.

Purpose.

Applicability.

Definitions.

General policies.

Presiding officer.

Legal adviser.

Representation.

Conduct of hearings.

Filing of transcript of the public
hearing.

327.10 Powers of the presiding officer.

327.11 Public notice.

Authority: 33 U.8.C. 1344; 33 US.C. 1413

§3272.1 Purpose.

This regulation prescribes the policy,
practice and procedures to be followed
by the U.S. Army Corps of Engineers in
the conduct of public hearings
conducted in the evaluation of a
proposed Department of the Army
permit action or Federal project as
defined in § 327.3 of this Part below
including those held pursuant to Section
404 of the Clean Water Act (33 U.5.C.
1344)-and Section 103 of the Marine
Protection, Research and Sanctuaries
Act ([MPRSA), as amended (33 U.S.C.
1413).

§ 327.2 Applicability.

This regulation is applicable to all
divisions and districts responsible for
the conduct of public hearings.

§ 327.3 Definitions.

(a) Public hearing means a public
proceeding conducted for the purpose of
acquiring information or evidence which
will be considered in evaluating a
proposed Department of the Army
permit action, or Federal project, and
which affords to the public the
opportunity to present their views,
opinions, and information on such
permit actions or Federal projects.

(b) P<crmit action, as used herein
means the evaluation of and decision on
an application for a permit pursuant to
Section 9 or 10 of the River and Harbor
Act of 1899, Section 404 of the Clean
Water Act, or Section 103 of the
MPRSA, as amended, or the
modification or revocation of any
Department of the Army permit (see 33
CFR 325.7),
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() Federal project means a Corps of
Engineers preject (work or activity of
any nature for any purpose which is fo
be performed by the Chief of Engineors
pursuant to Congressional
autherizations) involving the discharge
of dredged or fill material into waters of
the United States or the transportation
of dredged material for the purpose of
dumping it in ocean waters subject to
Section 404 of the Clean Water Act. or
Section 103 of the MPRSA. See 33 CFR
209.145. (This regulation supersedes all
references to public meetings in 33 CFR
209.145).

§ 327.4 General policies.

(a) A public hearing will be beld in
connection with the consideration of a
Department of the Army permit
application, or a Federal project
whenever a public hearing is needed for
making a decision on such permit
application or Federal project. In
addition, a public hearing may be held
when it is proposed to modify or revoke
a permit. (See 33 CFR 325.7).

{(b) Unless the public notice specifies
that a public hearing will be held, any
person may request, in writing, within
the comment period specified in the
public notice on a Department of the
Army permit application or on & Federal
project, that a public hearing be held to
consider the material matters in issue in
the permit application or Federal
project. Upon receipt of any such
request, stating with particularity the
reasons for holding a public hearing, the
district engineer may expeditiously
attempt to resolve the igsues informally.
Otherwise, he shall promptly set a time
and place for the public hearing and give
due notice thereof, as prescribed in
§ 327.11 of this Part. Requests for a
public hearing under this paragraph
shall be granted, unless the district
engineer determines that the issues
raised are insubstantial or there is
otherwise no valid interest to be served
by a hearing. The district engineer will
make such a determination in writing,
and communicate his reasons therefor to
all requesting parties.

(c) In case of doubt, a public hearing
shall be held. HQDA has the
discretionary power to require hearings
in any case.

{d) In fixing the time and place for a
hearing, the convenience and necessity
of the interested public will be duly
considered.

§327.5 Presiding officer.

(a) The district engineer, in whose
district 2 matter arises, shall normally
serve as the Presiding Officer. When the
district engineer is unable to serve, he
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may designate the deputy district
engineer or other qualified person as
such Presiding Officer. In cases of
unusual interest, the Chief of Engineers
or the Division Engineer may appoint
such person as he deems appropriate to
serve as the Presiding Officer.

(b) The Presiding Officer shall include
in the administrative record of the
permit action the request or requests for

the hearing and any data or material ..

submitted in justification thereof,
materials submitted in opposition to or
in support of the proposed action, the
hearing transcript, and such other
material ag may be relevant or pertinent
to the subject matter of the hearing. The
administrative record shall be available
for public inspection with the exception
of material exempt from disclogure
under the Freedom of Informatien Act. ..

§327.6 Legal adviser.

At each public hearing, the district
counsel or his designee may serve as
legal advisor to the presiding officer. In
appropriate circumstances, the district
engineer may waive the requirement for
a legal advisor to be present.

§ 327.7 Representation.

At the public hearing, any person may
appear on his own behalf, or may be
represented by counsel, or by other
representatives,

§327.8 Conduct of hearings.

(a) The presiding officer shall make an
opening statement outlining the purpose
of the hearing and prescribing the
general procedures to be followed.

(b) Hearings shall be conducted by the
presiding officer in an orderly but
expeditious manner. Any person shall
be permitted to submit oral or written
statements concerning the subject
matter of the hearing, to call witnesses
who may present oral or written
statements, and to present
recommendations as to an appropriate
decision. Any person may present
written statements for the hearing
record prior to the time the hearing
record is closed to public submissions,
and may present proposed findings and
recommendations. The presiding officer
shall afford participants a reasonable
opportunity for rebuttal.

(c) The presiding officer shall have
discretion to establish reasonable limits
upon the time allowed for statements of
witnesses, for arguments of parties or
their counsel or representatives, and
upon the number of rebuttals,

(d) Cross-examination of witnesses
shall not be permitted.

{e) All public hearings shall be
reported verbatim. Copies of the
transcripts of prceedings may be

%

purchased by any person from the Corps
of Engineers or the reporter of such
hearing. A copy will be available for
public inspection at the office of the
appropriate district engineer.

(f) All written statements, charts,
tabulations, and similar data offered in
evidence at the hearing shall, subject to
exclusion by the presiding officer for
reasons of redundancy, be received in
evidence and shall constitute a part of
the record.

(g) The pesiding officer shall allow a
period of not less than 10 days after the
close of the public hearing for
submission of written comments.

(h) In appropriate cases, the district
engineer may participate in joint public
hearings with other Federal or state
agencies, provided the procedures of
those hearings meet the requirements of
this regulation. In those cases in which
the other Federal or state agency allows
a cross-examination in its public
hearing, the district engineer may still
participate in the joint public hearing
but shall not require cross-examination
as.a part of his participation.

§327.9 Filing of transcript of the public
hearing.

Where the presiding officer is the
initial action authority, the transcript of
the public hearing, together with all
evidence introduced at the public
hearing, shall be made a part of the
administrative record of the permit
action or Federal project. The initial
action authority shall fully consider the
matters discussed at the public hearing
in arriving at his initial decision or
recommendation and shall address, in
his decision or recommendation, all
substantial and valid issues presented at
the hearing. Where a person other than
the initial action authority serves as
presiding officer, such person shall
forward the transcript of the public
hearing and all evidence received in
connection therewith to the initial action
authority together with a report
summarizing the issues covered at the
hearing. The report of the presiding
officer and the transcript of the public
hearing and evidence submitted thereat
shall in such cases be fully considered
by the initial action authority in his
decision or recommendation to higher
authority as to such permit action or
Federal project.

§ 327.10 Authority of the presiding officer.
Presiding officers shall have the
following authority:

{a) To regulate the course of the
hearing including the order of all

- gessions and the scheduling thereof,

after any initial session, and the
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recessing, reconvening, and
adjournment thereof; and

(b) To take any other action necessary
or appropriate to the discharge of the
duties vested in them, consistent with
the statutory or other authority under
which the Chief of Engineers functions,
and with the policies and directives of
the Chief of Engineers and the Secretary
of the Army.

§327.11 Public notice.

(a) Public notice shall be given of any
public hearing to be held pursuant to
this regulation. Such notice should
normally provide for a period of not less
than 30 days following the date of public
notice during which time interested
parties may prepare themselves for the
hearing. Notice shall also be given to all
Federal agencies affected by the
proposed action, and to state and local
agencies and other parties having an
interest in the subject matter of the
hearing. Notice shall be sent to all
persons requesting a hearing and shall
be posted in appropriate government
buildings and published in newspapers
of general circulation.

(b) The notice shall contain time,
place, and nature of hearing; the legal
authority and jurisdiction under which
the hearing is heid; ard location of and
availability of the draft environmental
impact statement or environmental
assessment.

PART 328 [RESERVED]

PART 329—DEFINITION OF
NAVIGATION WATERS OF THE
UNITED STATES

Sec.

329.1
320.2
329.3
329.4
329.5

Purpose.

Applicability.

General policies.

General definitions.

General scope of determination.

320.6 Interstate or foreign commerce.

329.7 Intrastate or interstate nature of
waterway.

329.8 Improved or natural conditions of the
waterbody. ’

.329.9 Time at which commerce exists or

determination is made.

329.10 Existence of obstructions.

328.11 Geographic and jurisdiction limits of
rivers and lakes.

' 32012 Geographic and jurisdictional limits

of oceanic and tidal waters.
329.13 Georgraphic limits: Shifting
boundaries.
3290.14 Determination of navigability.
320.15 Inquiries regarding determinations,
32916 Use and maintenance of lists of
determinations.

Authority: 33 US.C. 401 et seq.
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§329.1 Purpose.

This regulation defines the term
“navigable waters of the United States”
as it is used to define authorities of the
Corps of Engineers. It also prescribes
the policy, practice and procedure to be
used in determining the extent of the
jurisdiction of the Corps of Engineers
and in answering inquiries concerning
“navigible waters of the United States.”
This definition does not apply to
authorities under the Clean Water Act
which definitions are described under 33
CFR Part 323.

§ 329.2 Applicability,

This regulation is applicable to all
Corps of Engineers districts and
divisions having civil works
responsibilities.

§ 3290.3 General policies.

Precise definitions of “navigable
waters of the United States™; or
“navigability” are ultimately dependent
on judicial interpretation, and cannot be
made conclusively by administrative
agencies, However, the policies and
criteria contained in this regulation are
in close conformance with the tests used
by the Federal courts and
determinations made under this
regulation are considered binding in
regard to the activities of the Corps of
Engineers.

§329.4 General definition.

Navigable waters of the United States
are those waters that are subject to the
ebb and flow of the tide and/or are
presently used, or have been used in the
past, or may be susceptible for use to
transport interstate or foreign
commerce. A determination of
navigability, ance made, applies
laterally over the entire surface of the
waterbody, and is not extinguished by
later actions or events which impede or
destroy navigable capacity.

§329.5 General scope of determination.

The several factors which must be
examined when making a determination
whether a waterbody is a navigable
water of the United States are discussed
in detail below. Generally, the following
conditions must be satisfied:

(a) Past, present, or potential presence
of interstate or foreign commerce;

(b) Physical capabilities for use by
commerce as in paragraph (a) of this
section; and

(¢} Defined geographic limits of the
waterbody.

§329.6 Interstate or foreign commerce.
(a) Nature of commerce: type, means,
and extent of use. The types of
commercial use of a waterway are
extremely varied and will depend on the

character of the region, its products, and
the difficulties or dangers of navigation.
It is the waterbody’s capability of use by
the public for purposes of transportation
of commerce which is the determinative
factor, and not the time, extent or
manner of that use. As discussed in

§ 329.9 of this Part, it is sufficient to
establish the potential for commercial
use at any past, present, or future time,
Thus, sufficient commerce may be
shown by historical use of canoes,
bateaux, or other frontier craft, as long
as that type of boat was common or
well-suited to the place and period.
Similarly, the particular items of
commerce may vary widely, depending -
again on the region and period. The
goods involved might be grain, furs, or
other commerce of the time. Logs are a
common example; transportation of logs
has been a substantial and well-
recognized commercial use of many
navigable waters of the United States.
Note, however, that the mere presence
of floating logs will not of itself make
the river “navigable”; the logs must have
been related to a commercial venture.
Similarly, the presence of recreational
craft may indicate that a waterbody is
capable of bearing some forms of
commerce, either presently, in the
future, or at a past point in time.

{b) Nature of commerce: interstate
and intrastate, Interstate commerce may
of course be existent on an intrastate
voyage which occurs only between
places within the same state. It is only
necessary that goods may be brought
from, or eventually be destined to go to,
another state. (For purposes of this
regulation, the term “interstate
commerce” hereinafter includes “foreign
commerce” as well.)

§ 329.7 Intrastate or interstate nature of
waterway.

A waterbody may be entirely within a
state, yet still be capable of carrying
interstate commerce. This is especially
clear when it physically connects with a
generally acknowledged avenue of
interstate commerce, such as the ocean
or one of the Great Lakes, and is yet
wholly within one state. Nor is it
necessary that there be a physically
navigable connection across a state
boundary. Where a waterbody extends
through one or more states, but
substantial portions, which are capable
of bearing interstate commerce, are
located in only one of the states, the
entirety of the waterway up to the head
(upper limit) of navigation is subject to
Federal jurisdiction.
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§329.8 Improved or natural conditions of
the waterbody. ’

Determinations are not limited to the
natural or original condition of the
waterbody. Navigability may also be
found where artificial aids have been or
may be used to-make the waterbody
suitable for use in navigation.

(a) Existing improvements: artificial
waterbodies. (1) An artificial channel
may often constitute a navigable water
of the United States, even though it has
been privately developed and
maintained, or passes through private
property. The test is generally as
developed above, that is, whether the
waterbody is capable of use to transport
interstate commerce. Canals which
connect two navigable waters of the
United States and which are used for
commerce clearly fall within the test,
and themselves become navigable. A
canal open to navigable waters of the
United States on only one end is itself
navigable where it in fact supports
interstate commerce. A canal or other
artificial waterbody that is subject to
ebb and flow of the tide is also a
navigable water of the United States.

(2) The artificial waterbody may be a
major portion of a river or harbor area
or merely a minor backwash, slip, or
turning areas. (See § 329.12(b) of this
Part.)

(3) Private ownership of the lands
underlying the waterbody, or of the
lands through which it runs, does not
preclude a finding of navigability.
Ownership does become a controlling
factor if a privately constructed and
operated canal is not used to tranport
interstate commerce nor used by the
public; it is then not considered to be a
navigable water of the United States.
However, a private waterbody, even
though not itself navigable, may so
affect the navigable capacity of nearby
waters as to nevertheless be subject to
certain regulatory authorities. .

(b) Non-existing imporvements, past
or potential, A waterbody may also be
considered navigable depending on the
feasibility of use to transport interstate
commerce after the construction of
whatever “reasonable” imporvements
may potentially be made. The
improvements need not exist, be
planned, nor even authorized; it is
enough that potentially they could be
made. What is a “reasonable”
improvement is always a matter of
degree; there must be a balance
between cost and need at a time when
the improvement would be (or would
have been) useful. Thus, if an
improvement were ‘‘reasonable” at a
time of past use, the water was therefore
navigable in law from that time forward.
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The changes in engineering practices or
the coming of new industries with
varying classes of freight may affect the
type of the improvement; those which
may be entirely rcasonable in a thickly
populated, highly developed industrial
region may have been entirely too costly
for the same region in the days of the
pioneers. The determination of
reasonable improvement is often similar
to the cost analyses presently made in
Corps of Engineers studies.

§329.9 Time at which commerce exists or
determination Is made.

(a) Past use. A waterbody which was
navigable in its natural or improved
state, or which was susceptible of
reasonable improvement (as discussed
in § 329.8(b) of this Part retains its
character as “navigable in law” even
though it is not presently used for
commerce, or is presently incapable of
such use because of changed conditions
or the presence of obstructions. Nor
does absence of use because of changed
economic conditions affect the legal
character of the waterbody. Once
having attained the character of
“navigable in law,” the Federal
authority remains in existence, and
connot be abandoned by administrative
officers or court action. Nor is mere
inattention or ambiguous action by
Congress an abandenment of Federal
control. However, express statutory
declarations by Congress that described
portions of a waterbody are non-
navigable, or havé been abandoned, are
binding upon the Department of the
Army. Each statute must be carefully
examined, since Congress often reserves
the power to amend the Act, or assigns
special duties of supervision and control
to the Secretary of the Army or Chief of
Engineers.

(b} Future or potential use.
Navigability may also be found in a
waterbody’s susceptibility for use in its
ordinary condition or by reasonable
improvement to transport interstate
commerce. This may be either in its
natural or improved condition, and may
thus be existent although there has been
no actual use to date. Non-use in the
past therefore does not prevent
recognition of the potential for future
use.

§329.10 Existence of obstructions.

A stream may be navigable despite
the existence of falls, rapids, sand bars,
bridges portages, shifting currents, or
similar obstructions. Thus, a waterway
in its original condition might have had
substantial obstructions which were
overcome by frontier boats and/or
portages, and nevertheless be a
“channel” or commerce, even though

boats had to be removed from the water
in some stretches, or logs be brought
around an obstruction by means of
artificial chutes. However, the question
is ultimately a matter of degree, and it
must be recognized that there is some
point beyond which navigability could
not be established.

§ 329.11 Geographic and jurisdictional
limits of rivers and lakes.

(a) Jurisdiction over entire bed.
Federal regulatory jurisdiction, and
powers of improvement for navigation,
extend lateraily to the entire water
surface and bed of a navigable
waterbody, which includes all the land
and waters below the ordinary high
water mark.

(1) The “ordinary high water mark” on
non-tidal rivers is the line on the shore
established by the fluctuations of water
and indicated by physical
characteristics such as a clear, natural
line impressed on the bank; shelving;
changes in the character of soil;
destruction of terrestrial vegetation;' the
presence of litter and debris; or other
appropriate means that consider the
characteristics of the surrounding areas.

(2} Ownership of a river or lake bed or
of the lands between high and low
water marks will vary according to state
law; however, private ownership of the
underlying lands has no bearing on the
existence or extent of the dominant
Federal jurisdiction over a navigable
waterbody.

(b} Upper limit of navigability. The
character of a river will, at some point
along its length, change from navigable
to non-navigable. Very often that point
will be at a major fall or rapids, or other
place where there is a marked decrease

- in the navigable capacity of the river.

The upper limit will therefore often be
the same point traditionally recognized
as the head of navigation, but may,
under some of the tests described above,
be at some point yet farther upstream.

§329.12 Geographic and jurisdictional
limits of oceanic and tidal waters.

(a) Ocean and coastal waters. The
navigable waters of the United States
over which Corps of Engineers
regulatory jurisdiction extends include
all ocean and coastal waters within a
zone three geographic (nautical) miles
seaward from the coast line. Wider
zones of three leagues (nine nautical
miles) are recognized off the coast of
Texas and the Gulf coast of Florida and
for other special regulatory powers such
as those exercised over the outer
continental shelf.

(1) Coast line defined. Generally,
where the shore directly contacts the
open sea, the line on the shore reached
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by the ordinary low tides comprises the
coast line from which the distance of
three geographic miles is measured, The
line has significance for both domestic
and international law (in which it is
termed the “baseline”}, and is subject to
precise definitions. Special problems
arise when offshore rocks, islands, or
other bodies exist, and the line may
have to be drawn to seaward of such
bodies.

(2) Shoreward limit of jurisdiction.
Regulatory jurisdiction in coastal areas
extends to the line on the shore reached
by the plane of the mean (average) high
water. Where precise determination of
the actual location of the line becomes
necessary, it must be established by
survey with reference to the available
tidal datum, preferably averaged over a
period of 18.6 years. Less precise
methods, such as observation of the
“apparent shoreline” which is
determined by reference to physical
markings, lines of vegetation, or changes
in type of vegetation, may be used only
where an estimate is needed of the line
reached by the mean high water,

{(b) Bays and estuaries. Regulatory
jurisdiction extends to the entire surface
and bed of all waterbodies subject to
tidal action. Jurisdiction thus extends to
the edge (as determined by paragraph
(a)(2) of this section of all such
waterbodies, even though portions of
the waterbody may be extremely
shallow, or obstructed by shoals,
vegetation, or other barriers.
Marshlands and similar areas are thus
considered “navigable in law.” but only
so far ag the area is subject to
inundation by the mean high waters.
The relevant test is therefore the
presence of the mean high tidal waters,
and not the general test described
above, which generally applies to inland
rivers and lakes.

§329.13 Geographic limits: Shifting
boundaries.

Permanent changes of the shoreline
configuration result in similar
alterations of the boundaries of the
navigable waters of the United States.
Thus, gradual changes which are due to
natural causes and are perceptible only
over some period of time constitute
changes in the bed of a waterbody
which also change the shoreline
boundaries of the navigable waters of
the United States. However, an area will
remain “navigable in law,” even though
no longer covered with water, whenever
the change has occurred suddenly, or
was caused by artificial forces intended
to produce that change. For example,
shifting sand bars within a river or
estuary remain part of the navigable
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water of the United States, regardless
that they may be dry at a particular
point in time,

§329.14 Determination of navigability.

(a) Effect on determinations. Although
conclusive determinations of
navigability can be made only by
Federal Courts, those made by Federal
agencies are nevertheless accorded
substantial weight by the courts. It is
therefore necessary that when
jurisdictional questions arise, District
personnel! carefully investigate those
waters which may be subject to Federal
regulatory jurisdiction under guidelines
set out above, as the resulting
determination may have substantial
impact upon a judicial body. Official
determinations by an agency made in
the past can be revised or reversed as
necessary to reflect changed rules or
interpretations of the law.

{b) Procedures of determination. A
determination whether a waterbody is a
navigable water of the United States
will be made by the Division Engineer,
and will be based on a report of findings
prepared at the District level in
accordance with the criteria set out in
this regulation. Each report of findings
will be prepared by the District
Engineer, accompanied by an opinion of
the District Counsel, and forwarded to
the Division Engineer for final
determination, Each report of findings
will be based substantially on
applicable portions of the format in
paragraph (c) of this section.

(c) Suggested format of report of
findings. (1) Name of waterbody;

(2) Tributary to:

(3) Physical characteristics:

(i) Type: (river, bay. slough, estuary.
etc.)

(ii) Length:

(ili) Approximate discharge volumes:
Maximum, Minimum, Mean.

(iv) Fall per mile:

(v} Extent of tidal influence:

{vi) Range between ordinary high and
ordinary low water:

(vii) Description of improvements to
navigation not listed in paragraph (c)(5)
of this section:

{4) Nature and location of significant
obstructions to navigation in portions of
the waterbody used or potentially
capabie of use in interestate commerce:

(5) Authorized projects:

(i) Nature, condition and location of
any improvements made under projects
. authorized by Congress:

(ii) Description of projects authorized
but not constructed:

(iii) List of known survey documents
or reports describing the waterbody:

(8) Past or present interstate
commerce:

(1) General types, extent, and period in
time:

(il) Documentation if necessary:

(7) Potential use for interstate
commerce, if applicable:

(i) If in natural condition:

(ii) If improved:

{8) Nature of jurisdiction known to
have been exercised by Federal
agencies if any:

(9) State or Federal court decisions
relating to navigability of the
waterbody, if any:

(10) Remarks:

(11) Finding of navigability (with date)
and recommendation for determination:

§320.15 Inquiries regarding
determinations.

(a) Findings and determinations’
should be made whenever a question
arises regarding the navigability of a
waterbody. Where no determination has
been made, & report of findings will be
prepared and forwarded to the Division
Engineer, as described above. Inquiries
may be answered by an interim reply
which indicates that a final agency
determination must be made by the
Division Engineer. If a need develops for
an emergency determination, District
Engineers may act in reliance on a
finding prepared as in § 329.14 of this
part. The report of findings should then
be forwarded to the Division Engineer
on an expedited basis.

{b) Where determinations have been
made by the Division Engineer, inquiries
regarding the navigability of specific
portions of waterbodies covered by
these determinations may be answered
as follows:

This Department, in the administration of
the laws enacted by Congress for the
protection and presetrvation of the navigable
waters of the United States, has determined
that (River) (Bay) (Lake, etc.) is
a navigable water of the United States from

to . Actions which
modify or otherwise affect those waters are
subject to the jurisdiction of this Department,
whether such actions occur within or outside
the navigable areas.

(c) Specific inquiries regarding the
Jurisdiction of the Corps of Engineers
can be answered only after a
determination whether (1) the waters
are navigable waters of the United
States or (2) if not navigable, whether
the proposed type of activity may
nevertheless so affect the navigable
waters of the United States that the
assertion of regulatory jurisdiction is
deemed necessary.

§329.16 Use and maintenance of lists of
determinations.

(a) Tabulated lists of finel
determinations of navigability are to be
maintained in each District office, and
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be updated as necessitated by court
decisions, jurisdictional inquiries, or.
other changed conditions.

(b) It should be noted that the lists
represent only those waterbodies for
which determinations have been made;
absence from that list should not be
taken as an indication that the
waterbody is not navigable.

(c) Deletions from the list are not
authorized. If a change in status of a
waterbody from navigable to non-
navigable is deemed necessary, €h
updated finding should be forwarded to
the Division Engineer; changes are not
considered final until a determination
has been made by the Division Engineer.

PART 330—NATIONWIDE PERMITS

Sec.

330.1 General.

330.2 Definitions,

330.3 Nationwide permits for activities
occuring before certain dates.

3304 Nationwide permits for discharges
into certain waters.

330.5 Nationwide permits for specific
activities.

330.8 Management practices.

3307 Discretionary authority.

330.8 Expiration of nationwide permits.

Authority: 33 U.S.C. 403; 33 U.S.C. 1344.

§330.1 General.

The purpose of this regulation is to
describe the Department of the Army’s
nationwide permit program and to list
all current nationwide permits which
have been issued by publication herein.
The two typescof general permits are
referred to as “nationwide permits” and
“regional permits.” A nationwide permit
is a form of general permit which
authorizes a category of activities
throughout the nation. The authority for
general permits to be issued by district

. engineers on a regional basis is

contained in 33 CFR Part 325. Copies of
regional permits can be obtained from -
the appropriate district engineer.
Nationwide permits are designed to
allow the work to occur with little, if
any, delay or paperwork. However, the
nationwide permits are valid only if the
conditions applicable to the nationwide
permits are met. Just because a
condition ¢cannot be met does not
necessarily mean the activity cannot be
authorized but rather that the activity
will have to be authorized by an
individual or regional permit.
Additionally, division engineers have
the discretion, under situations and
procedures described herein, to override
the nationwide permit coverage and
require an individual or regional permit.
The nationwide permits are issued to
satisfy the requirements of both Section
10 of the River and Harbor Act of 1899



31832

Federal Register / Vol. 47, No. 141 / Thursday, July 22, 1982 / Rules and Regulations

and Section 404 of the Clean Water Act
unless otherwise stated. These
nationwide permits apply only to
Department of the Army regulatory
programs (other Federal agency, state
and local authorizations may be
required for the activity).

§330.2 Definitions.

(a) The definitions of 33 CFR Parts
321-329 are applicable to the terms used
in this part.

(b} Discretionary authority means the
authority delegated to division engineers
in § 330.7 of this Part to override
provisions of nationwide permits to add
regional conditions or to require
individual permit applications.

§ 330.3 Nationwide permits for activities
cccurring before certain dates.

The following activities are permitted
by a nationwide permit which was
issued on 19 July 1977 and need not be
further permitted:

(a) Discharges of dredged or fill
material in waters of the United States
outside the limits of navigable waters of
the United States that occurred before
the phase-in dates which began July 25,
1975, and extended Section 404
jurisdiction to all waters of the United
States. These phase-in dates are: after
July 25, 1975, discharges into navigable
waters of the United States and
adjacent wetlands; after September 1,
1976, discharges into navigable waters
of the United States and their primary
tributaries, including adjacent wetlands,
and into natural lakes, greater than 5
acres in surface area; and after July 1,
1977, discharges into all waters of the
United States.

(b} Structures or work completed
before 18 December 1968 or in
waterbodies over which the District
Engineer was not asserting jurisdiction
at the time the activity occurred
provided, in both instances, there is no
interference with navigation.

§ 330.4 Nationwide permits for discharges
into certain waters.

{a) Authorized discharges. Discharges
of dredge or fill material into the
following waters of the United States
are hereby permitted provided the
conditions listed in paragraph {b) of this
section below are met:

(1) Non-tidal rivers, streams and their
lakes and impoundments, including
adjacent wetlands, that are located
above the headwaters.!

VThe State of Wisconsin has denied water quality
certification pursuant to Section 401 of the Clean
Water Act for certain waters within these two
Nationwide Permit Categories. Discharges of
dredged or fill material into those specified waters
are not authorized under these two nationwide
permits. A list of the specific waters may be

{2) Other non-tidal waters of the
United States (see 33 CFR 323.2(a)(3))
that are not part of a surface tributary
system to interstate waters or navigable
waters of the United States.?

(b) Conditions. The following special
conditions must be followed in order for
the nationwide permits identified in
paragraph (a) of this section to be valid:

(1) That the discharge will not be
located in the proximity of a public
water supply intake;

(2) That the discharge will not destroy
a threatened or endangered species as
identified under the Endangered Species
Act, or destroy or adversely modify the
critical habitat of such species. In the
case of Federal agencies, it is the
agencies’ responsibility to review its
activities to determine if the action
“may affect” any listed species or
critical habitat. If so, the Federal agency
must consult with the Fish and Wildlife
Service and/or the National Marine
Fisheries Service;

(3) That the discharge will consist of
suitable material free from toxic
pollutants in toxic amounts;

(4) That the fill created by the
discharge will be properly maintained to
prevent erosion and other non-point
sources of pollution;

(5) That the discharge will not occur in
a component of the National Wild and
Scenic River System.

(6) That the best management
practices listed in § 330.6 of this Part
should be followed to the maximum
extent practicable.

§330.5 Natlonwide permits for specific
activities.

(a) Authorized activities. The
following activities are hereby permitted
provided the conditions specified in this
paragraph and listed in paragraph (b) of
this section are met:

(1) The placement of aids to
navigation and regulatory markers
which are approved by and installed in
accordance with the requirements of the
U.S. Coast Guard (33 CFR Part 66,
Subchapter C).

{2) Structures constructed in artificial
canals within principally residential
developments where the connection of
the canal to a navigable water of the
United States has been previously .
authorized (see 33 CFR 322.4(g)).

(3) The repair, rehabilitation, or
replacement of any previously
authorized, currently serviceable,
structure or fill or of any currently
serviceable structure or fill constructed
prior to the requirement for
authorization; provided such repair,

obtained from the St. Paul District Engineer, 1135
U.S. Post Office & Customhouse, St. Paul, MN 55101,
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rehabilitation, or replacement does not
result in a deviation 2 from the plans of
the original structure or fill, and further
provided that the structure or fill to be
maintained has not been put to uses
differing from uses specified for it in any
permit authorizing its original
construction. Maintenance dredging is
not authorized by this nationwide
permit.

(4) Fish and wildlife harvesting
devices and activities such as pound
nets, crab traps, eel pots, lobster traps,
duck blinds, clam and oyster digging.

(5) Staff gages, tide gages, water
recording devices, water quality testing
and improvement devices, and similar
scientific structures.

(6) Survey activities including core
sampling, seismic exploratory
operations, and plugging of seismic shot
holes and other exploratory-type bore
holes.

(7) Outfall structures and associated
intake structures ® where the effluent
from that outfall has been permitted

-under the National Pollutant Discharge

Elimination System program (Section
402 of the Clean Water Act) (see 40 CFR
Part 122) provided that the individual
and cumulative adverse environmental
effects of the structure itself are
minimal,

(8) Structures for the exploration,
production, and transport of oil, gas, and
minerals on the outer continental shelf
within areas leased for such purposes
by the Department of Interior, Bureau of
Land Management, provided those
structures are not placed within the
limits of any designated shipping safety
fairway or traffic separation scheme
{where such limits have not been
designated or where changes are
anticipated, District Engineers will
consider recommending the
discretionary authority provided by
§ 330.7 of this Part), and further subject
to the provisions of the fairway
regulations in 33 CFR 209.135.

{9) Structures placed within anchorage
or fleeting areas to facilitate moorage of
vessels where such areas have been
established by the US Coast Guard.

(10) Non-commercial, single-boat,
mooring buoys.

(11) Temporary buoys and markers
placed for recreational use such as
water gkiing and boat racing provided
that the buoy or marker is removed
within 30 days after its use has been

2Minor deviations due to changes in materials or
construction techniques and which are necessary to
make repair, rehabilitation, or replacement are
permitted.

$Intake structures per se are not included—only
those directly associated with an outfall structure
are covered by this nationwide permit.
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discontinued. At Corps of Engineers
reservoirs, the reservoir manager must
approve each buoy or marker
individually.

(12) Discharge of material for backfill
or bedding for utility lines including
outfall and intake structures provided
there is no change in preconstruction
bottom contours (excess material must
be removed to an upland disposal area).
A “utility line" is defined as any pipe or
pipeline for the transportation of any
gaseous, liquid, liquifiable, or slurry
substance, for any purpose, and any
cable, line, or wire for the transmission
for any purpose of electrical energy,
telephone and telegraph messages, and
radio and television communication.
(The utility line and outfall and intake
structures will require a Section 10
permit if in navigable waters of the
United States. See 33 CFR Part 322, See
also paragraph (a)(7) of this section.)

(13) Bank stabilization activities
provided:

(i) The bank stabilization activity is
less than 500 feet in length;

(ii) The activity is necessary for
erosion prevention;

(iii) The activity is limited to less than
an average of one cubic yard per
running foot placed along the bank
within waters of the United States;

(iv) No material is placed in excess of
the minimum needed for erosion
protection;

(v) No material is placed in any
wetland ares;

(vi) No material is placed in any
location or in any manner so as to
impair surface water flow into or out of
any wetland area;

(vii) Only clean material free of waste
metal products, organic materials,
unsightly debris, etc. is used; and

(viii) The activity is a single and
complete project.

(14) Minor road crossing fills including
all attendant features both temporary
and permanent that are part of a single
and complete project for crossing of a
non-tidal waterbody, provided that the
crossing is culverted, bridged or
otherwise designed to prevent the
restriction of and to withstand expected
high flows ¢and provided further that
discharges into any wetlands adjacent
to the waterbody do not extend beyond
100 feet on either side of the ordinary
high water mark of that waterbody. A
“minor road crossing fill” is defined as a
crossing that involves the discharge of
less than 200 cubic yards of fill material
below the plane of ordinary high water.

4 District Engineers are authorized, wheto regtonal
conditions indicate the need, to define the term
“expected high flows" for the purpose of
establishing applicability of this nationwide permit.

The crossing will require a permit from
the US Coast Guard if located in
navigable waters of the United States
(see 33 U.S.C. 301). Some road fills may
be eligible for an exemption from the
need for a Section 404 permit altogether
(see 33 CFR 323.4).

{15) Fill placed incidental to the
construction of bridges across navigable
waters of the United States including
cofferdams, abutments, foundation
seals, piers, and temporary construction
and access fills provided such fill has
been authorized by the US Coast Guard
under Section 9 of the River and Harbor
Act of 1899 as part of the bridge permit.
Causeways and approach fills are not
included in this nationwide permit and
will require an individual or regional
Section 404 permit.

(16) Return water ® from a contained

dredged material disposal area provided

the State has issued a certification
under Section 401 of the Clean Water
Act (see 33 CFR 325.2(b](1)). The
dredging itself requires a Section 10
permit if located in navigable waters of
the United States.

(17) Fills associated with small
hydropower projects at existing
reservoirs where the project which
includes the fill is licensed by the
Department of Energy under the Federal
Power Act of 1920, as amended; has a
total generating capacity of not more
than 1500 kw (2,000 horsepower);
qualifies for the short-form licensing
procedures of the Department of Energy
(see 18 CFR 4.61); and the individual and
cumulative adverse effects on the
environment are minimal.

(18) Discharges of dredged or fill
material into waters of the United States
that do not exceed ten cubic yards as
part of a single and complete project
provided no material is placed in
wetlands 57

(19) Dredging of no more than ten
cubic yards from navigable waters of
the United States as part of a single and
complete project.®

(20) Structures, work and discharges
for the containment and cleanup of oil
and hazardous substances which are
subject to the National Oil and
Hazardous Substances Pollution

5The return water or runoff from a contained
disposal area is administratively defined as a
discharge of dredged material by 33 CFR 323.2(j)
even though the disposal itself occurs on the upland
and thus does not require a Section 404 permit. This
nationwide permit satisfies the technical
requirement for a Section 404 for the return water
where the quality of the return water is controlled
by the state through the Section 401 certification
procedures.

¢These nationwide permits are designad for very
minor dredge and fill activities such as the removal
of a small shoal in a boat slip; they cannot be used
for piecemeal dredge and fill activities.
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Contingency Plan provided the Regional
Response Team which is activated
under the Plan concurs with the
proposed containment and cleanup
action.

(21) Structures, work, and discharges
associated with surface coal mining
activities provided they are authorized
by the Department of the Interior, Office
of Surface Mining, or by states with
approved programs under Title V of the
Surface Mining Control and Reclamation
Act of 1977; the appropriate district
engineer is given the opportunity to
review the Title V permit application
and all relevant Office of Surface
Mining or state (as the case may be)
documentation prior to any decision on
that application; and the district
engineer makes a determination that the
individual and cumulative adverse
effects on the environment from such
structures, work, or discharges are
minimal,

(22) Minor work or temporary
structures required for the removal of
wrecked, abandoned, or disabled
vessels or the removal of obstructions to
navigation.

(23) Activities, work, and discharges
undertaken, assisted, authorized,
regulated, funded, or financed, in whole
or in part, by another Federal agency or
department where that agency or
department has determined, pursuant to
the CEQ Regulation for Implementing
the Procedural Provisions of the
National Environmental Policy Act (40
CFR Part 1500 et seq.}, that the activity,
work, or discharge is categorically
excluded from environmental
documentation because it is included
within a category of actions which
neither individually nor cumulatively
have a significant effect on the human
environment and the Office of the Chief
of Engineers (ATTN: DAEN-CWO-N)
has been furnished notice of the agency
or department's application for the
categorical exclusion and concurs with
that determination.”

(24) Any activity permitted by a state
administering its own permit program
for the discharge of dredged or fill
material authorized at 33 U.S.C. 1344(g)-
(1) shall be permitted pursuant to
Section 10 of the River and Harbor Act
of 1899 (33 U.S.C., Part 403). Those
activities which do not involve a Section
404 state permit are not included in this
nationwide permit but many will be
exempted by Sec. 154 of Pub. L. 94-587.
(See 33 CFR 322.2(a){2)).

{25) Discharge of concrete into tightly

7 The State of Wisconsin has denied water
quality certifications pursuant to Section 401 of the
Clean Water Act for these two nationwide permits.
Consequently, the permits do not apply in
Wisconsin,
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sealed forms or cells where the concrete
is used as a structural member which
would not otherwige be subject to Clean
Water Act jurisdiction.

(b) Conditions. The following special
conditions must be followed in order for
the nationwide permits identified in
paragraph (a) of this section to be valid:

(1) That any discharge of dredged or
fill material will not occur in the
proximity of a public water supply
intake;

{2) That any discharge of dredged or
fill material will not occur in areas of
concentrated shellfish production unless
the discharge is directly related to a
shellfish harvesting activity authorized
by paragraph (a)(4) of this section.

(3) That the activity will not
jeopardize a threatened or endangered
species as identified under the
Endangered Species Act, or destroy or
adversely modify the critical habitat of
such species. In the case of Federal
agencies, it is the agencies’
responsibility to review its activities to
determine if the action “may affect” any
listed species or critical habitat. If so,
the Federal agency must consult with
the Fish and Wildlife Service and/or

. National Marine Figheries Service;

(4) That the activity will not
significantly disrupt the movement of
those species of aquatic life indigenous
to the waterbody (unless the primary
purpose of the fill is to impound water);

(5) That any discharge of dredged or
fill material will consist of suitable
material free from toxic pollutants (See
Section 307 of Clean Water Act) in toxic
amounts;

(6) That any structure or fill
authorized will be properly maintained;

(7) That the activity will not occur in a
component of the National Wild and
Scenic River System; and

(8) That the activity will not cause an
unacceptable interference with
navigation.

(9) That the best management
practices listed in § 330.6 of this Part
should be followed to the maximum
extent practicable,

§330.6 Management practices.

{a} In addition to the conditions
specified in §§ 330.4 and 330.5 of this
Part, the following management
practices should be followed, to the
maximum extent practicable, in the
discharge of dredged or fill material
under nationwide permits in order to
minimize the adverse effects of these

discharges on the aquatic envirgnment.
Failure to comply with these practices
may be cause for the district engineer to
recommend or the division engineer to
take discretionary authority to regulate
the activity on an individual or regional
basis pursuant to § 330.7 of this Part.

(1) Discharges of dredged or fill
material into waters of the United States
shall be avoided or minimized through
the use of other practical alternatives.

(2) Discharges in spawning areas
during spawning seasons shall be
avoided.

(3) Discharges shall not restrict or
impede the movement of aquatic species
indigenous to the waters or the passage
of normal or expected high flows or
cause the relocation of the water (unless
the primary purpose of the fill is to
impound waters).

(4) If the discharge creates an
impoundment of water, adverse impacts
on the aquatic system caused by the
accelerated passage of water and/or the
restriction of its flow, shall be
minimized.

(5) Discharge in wetlands areas shall
be avoided.

(6) Heavy equipment working in
wetlands shall be placed on mats.

(7) Discharges into breeding areas for
migratory waterfowl shall be avoided,

(8) All temporary fills shall be
removed in their entirety.

§ 330.7 Discretionary Authority.

Division engineers on their own
initiative or upon recommendation of a
district engineer are authorized to
modify nationwide permits by adding
regional conditions or to override
nationwide permits by requiring
individual permit applications on a case-
by-case basis. Discretionary authority
will be based on concerns for the
aquatic environment as expressed in the
guidelines published by EPA pursuant to
§ 404(b)(1). (40 CFR Part 230) '

(a) Regional conditions. Division
engineers are authorized to modify
nationwide permits by adding
conditions applicable to certain
activities or specific geographic areas
within their divisions. In developing
regional conditions, division and district
engineers will follow standard permit
processing procedures as prescribed in
33 CFR Part 325 applying the evaluation
criteria of 33 CFR Part 320 and
appropriate parts of 33 CFR Parts 321,
322, 323, and 324. A copy of the
Statement of Findings will be forwarded
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to the Office of the Chief of Engineers,
ATTN: DAEN-CWO-N. Division and
district engineers will take appropriate
measures to inform the public at large of
the additional conditions.

{b) Individual permits. In nationwide
permit cases where additional regional
conditioning may not he sufficient or
where there ig not sufficient time to
develop regional conditions under
paragraph (a) of this section, the
division engineer may require individual
permit applicatiens on a case-by-case
basis. Where time is of the essence, the
district engineer may telephonically
recommend that the division engineer
assert discretionary authority to require
an individual permit application for a
specific activity. If the division engineer
concurs, he may verbally authorize the
district engineer to implement that
authority. Both actions will be followed
by written confirmation with copy to the

- Chief of Engineers (DAEN-CWO-N).

Additionally, after notice and
opportunity for public hearing, division
engineers may recommend to the Chief
of Engineers that individual permit
applications be required for categories
of activities, or in a specific geographic
area. The division engineer will
announce the decision to persons
affected by the action. The district
engineer will then regulate the activity
or activities by processing an
application(s) for individual permit(s)
pursuant to 33 CFR Part 325.

(c) Discretionary authority which has
been exercised under nationwide
permits issued on 19 July 1977 expires
four months from the effective date of
this regulation. Such authority may be
extended or reinstated after appropriate
procedures of this regulation and 33 CFR
Parts 320 through 325 have been -
followed.

§ 330.8 Expiration of nationwide permits,

The Chief of Engineers will review
nationwide permits at least every five
years. Based on this review, which will
include public notice and opportunity
for public hearing through publication in
the Federal Register, he will either
modify, reissue (extend} or revoke the
permits. If a nationwide permit is not
modified or reissued within five years of
publication in the Federal Register, it
automatically expires and becomes null
and void. .

[FR Doc. 82-19858 Filed 7-21-82; 8:45 am)
BILLING CODE 3710-92-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 230
[V/H-FRL 1647-7]

Guidelines for Specification of
Disposal Sites for Dredged or Fill
fdaterial

AGENCY: Environmental Protection
Agency.
ACTION: Rule,

SUMMARY: The 404(b){1) Guidelines are
the substantive criteria used in .
evaluating discharges of dredged or fill
material under section 404 of the Clean
Water Act. These Guidelines revise and
clarify the September 5, 1975 Interim
final Guidelines regarding discharge of
dredged or fill material into waters of
the United States in order to:

(1) Reflect the 1977 Amendments of
Section 404 of the Clean Water Act
(CWA):

(2) Correct inadequacies in the interim
final Guidelines by filling gaps in
explanations of unacceptable adverse
impacts on aquatic ecosystems and by
requiring documentation of compliance
with the Guidelines; and

(3) Produce a final rulemaking
document,

EFFECTIVE DATE: These Guidelines will
apply to all 404 permit decisions made
after March 23, 1981. In the case of civil
works projects of the United States
Army Corps of Engineers involving the
discharge of dredged or fill material for
which there is no permit application or
permit as such, these Guidelines will
apply to all projects on which
construction or dredging contracts are
issued, or on which dredging is initiated
for Corps operations not performed
under contract, after October 1, 1981. In
the case of Federal construction projects
meeting the criteria in section 404(r),
these Guidelines will apply to all
projects for which a final environmental
impact statement is filed with EPA after
April 1, 1981,

FOR FURTHER INFORMATION CONTACT:
Joseph Krivak, Director, Criteria and
Standards Division (WH-585),
Environmental Protection Agency, 401 M
Street, S.W., Washington, D.C. 20460,
telephone (202) 755-0100.

SUPPLEMENTARY INFORMATION;
Background

The section 404 program for the
evaluation of permits for the discharge
of dredged or fill material was originally
enacted as part of the Federal Water
Pollution Control Amendments of 1972.
The section authorized the Secretary of

the Army acting through the Chief of
Engineers to issue permits specifying
disposal sites in accordance with the
section 404{b)(1) Guidelines. Section
404(b){2) allowed the Secretary to issue
permits otherwise prohibited by the
Guidelines, based on consideration of
the economics of anchorage and
navigation. Section 404(c) authorized the
Administrator of the Environmental
Protection Agency to prohibit or
withdraw the specification of a site,
upon a determination that use of the site
would have an unacceptable adverse
effect on municipal water supplies,
shellfish beds and fishery areas
(including spawning and breeding
areas), wildlife, or recreationa!l areas.
Under section 404(b)(1), the
Guidelines are to be based on criteria
comparable to those in section 403(c) of
the Act, for the territorial seas,
contiguous zone, and oceans. Unlike
403(c), 404 applies to all waters of the
United States. Characteristics of waters
of the United States vary greatly, both
from region to region and within a
region. There is a wide range of size,
flow, substrate, water quality, and use.
In addition, the materials to be
discharged, the methods of discharge,
and the activities associated with the
discharge also vary widely. These and
other variations make it unrealistic at
this time to arrive at numerical criteria
or standards for toxic or hazardous
substances to be applied on a
nationwide basis. The susceptibility of
the aquatic ecosystem to degradation by
purely physical placement of dredged or
fill material further complicates the
problem of arriving at nationwide
standards. As a result, the Guidelines
concentrate on specifying the tools to be
used in evaluating and testing the
impact of dredged or fill material
discharges on waters of the United
States rather than on simply listing

“numerical pass-fail points.

The first section 404(b)(1) Guidelines
were promulgated by the Administrator
in interim final form on September 5,
1975, after consultation with the Corps
of Engineers. Since promulgation of the
interim final Guidelines, the Act has
been substantially amended. The Clean
Water Act of 1977 established a
procedure for transferring certain
permitting authorities to the states,
exempted certain discharges from any
section 404 permit requirements, and
gave the Corps enforcement authority.
These amendements also increased the
importance of the section 404(b)(1)
Guidelines, since some of the
exemptions are based on alternative
ways of applying the Guidelines. These
changes, plus the experience of EPA and
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the Corps in working with the interim
final Guidelines, have prompted a
revision of the Guidelines. The proposed
revision attempted to reorganize the
Guidelines, to make it clearer what had
to be considered in evaluating a
discharge and what weight should be
given to such considerations. The
proposed revision also tightened up the
requirements for the permitting
authority’s documentation of the
application of the Guidelines.

After extensive consultation with the
Corps, the proposed revisions were put
out for public comment (44 FR 54222,
September 18, 1979). EPA has reviewed,
and. after additional consultation with
the Corps, revised the proposal in light
of these comments. This preamble
addresses the significant comments
received, explains the changes made in
the regulation, and attempts to clear up
some misunderstandings which were
revealed by the comments. Response to
Significant Comments

Regulation Versus Guideline

A number of commenters objected to
the proposed Guidelines on the grounds

* that they were too “regulatory.” These

commenters argued that the term
“guidelines” which appears in section

-404(b)(1) requires a document with less

binding effect than a regulation. EPA
disagrees. The Clean Water Act does
not use the word “guideline” to
distinguish advisory information from
regulatory requirements. Section
404{b)(2) clearly demonstrates that
Congress contemplated that discharges
could be “prohibited” by the Guidelines.
Section 403 (which is a model for the 404
{(b])(1) Guidelines) also provides for
“guidelines” which are clearly
regulatory in nature. Consequently, we
have not changed the regulation to make
it simply advisory. Of course, as the
regulation itself makes clear, a certain
amount of flexibility is still intended.
For example, while the ultimate
conditions of compliance are
“regulatory”, the Guidelines allow some
room for judgment in determining what
must be done to arrive at a conclusion
that those conditions have or have not
been met. See, for example, § 230.6 and
§ 230.60, and introductory sentence in

§ 230.10.

Statutory Scheme and How the
Guidelines Fit Into It

A number of commenters with
objections appeared confused about
EPA's role in the section 404 program.
Some wondered why EPA was issuing
Guidelines since EPA could stop an
unacceptable discharge under section
404(c). Others were uncertain how the
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Guidelines related to other section 404
regulations.

The Clean Water Act prohibits the
discharge of dredged or fill material
except in compliance with section 404.
Section 404 sets up a procedure for
issuing permits specifying discharge
sites. Certain discharges (e.g. emergency
repairs, certain farm and forest roads,
and other discharges identified in
sections 404(f} and (r}) are exempted
from the permit requirements. The :
permitting authority {either the Corps of
Engineers or an approved State
program) approves discharges at
particular sites through application of
the section 404(b)(1) Guidelines, which
are the substantive criteria for dredged
and fill material discharges under the
Clean Water Act. The Corps also
conducts a Public Interest Review,
which ensures that the discharge will
comply with the applicable
requirements of other statutes and be in
the public interest. The Corps or the
Stale, as the case may be, must provide
an opportunity for a public hearing
before making its decision whether to
approve or deny. If the Corps concludes
that the discharge does not comply with
the Guidelines, it may still issue the .
permit under 404(b){2) if it concludes
that the economics of navigation and
anchorage warrant. Section 404(b}(2)
gives the Secretary a limited authority to
issue permits prohibited by the
Guidelines; it does not, as some
commenters suggested, require the
Guidelines to consider the economics of
navigation and anchorage. Conversely,
because of 404(b)(2), the fact thata
discharge of dredged material does not
comply with the Guidelines does not
" mean that it can never be permitted. The
Act recognizes the concerns of ports in
section 404{b)(2), not 404(b)(1). Many
readers apparently misunderstood this
point,

EPA's role under section 404 is
several-fold. First, EPA has the
responsibility for developing the
404(b)(1) Guidelines in conjunction with
the Corps. Second, EPA reviews permit
applications and gives its comments (if
any]) to the permitting authority. The
Corps may issue a permit even if EPA
comments adversely, after consultation
takes place. In the case of state
programs, the State director may not
issue a permit over EPA's unresolved
objection. Third, EPA has the
responsibility for approving and
overseeing State 404 programs. In
addition, EPA has enforcement
responsibilities under section 309.
Finally, under either the Federal or State
program, the Administrator may also
prohibit the specification of a discharge

site, or restrict its use, by following the

. procedures set out in section 404(c), if he

determines that discharge would have
an unacceptable adverse effect on fish
and shellfish areas (including spawning
and breeding areas), municipal water
supplies, wildlife or recreation areas. He
may do so in advance of a planned
discharge or while a permit application
is being evaluated or even, in unusual
circumstances, after issuance of a
permit, (See preamble to 40 CFR Part
231, 44 FR 58076, October 9, 1979.) If the
Administrator uses 404(c), he may block
the issuance of a permit by the Corps or
a State 404 program. Where the
Administrator has exercised his section
404(c} authority to prohibit, withhold, or
restrict the specification of a site for
disposal, his action may not be
overridden under section 404(b)(2). The
fact that EPA has 404{c) authority does
not lessen EPA’s tesponsibility for
developing the 404({b}){1) Guidelines for
use by the permitting authority. Indeed,
if the Guidelines are properly applied,”
EPA will rarely have to use its 404(c)
veto. '

The Clean Water Act provides for
several uses of the Guidelines in
addition to the individual permit

-application review process described

above. For example, the Corps or an
approved state may issue General
permits for a category of similar
activities where it determines, on the

- basis of the 404(b)(1) Guidelines, that

the activities will cause only minimal
adverse environmental effects both
individually and cumulatively (Section
404(e) and {g)(1)). In addition, some of
the exemptions from the permit
requirements involve application of the .
Guidelines. Section 404(r) exempts
discharges associated with Federal
construction projects where, among
other things, there is an Environmental
Impact Statement which considers the
404(b)(1) Guidelines. Section 404(f)(1)(F)
exempts discharges covered by best
management practices (BMP's)
approved under section 208{b)(4)(B} and

'(c). the approval of which is based in

part on consistency with the 404{b)(1)
Guidelines.

Several commenters asked for a
statement on the applicability of the
Guidelines to enforcement procedures.
Under sections 309, 404(h}{1)(G), and
404(s), EPA, approved States, and the
Corps all play a role in enforcing the
section 404 permit requirements.
Enforcement actions are appropriate
when someone is discharging dredged or
fill material without a required permit,
or violates the terms and conditions of a
permit. The Guidelines as such are
generally irrelevant to a determination -

B-4

of either kind of violation, although they
may represent the basis for particular

. permit conditions which are violated.

Under the Corps’ procedural regulations,
the Corps may accept an application for .
an after-the-fact permit, in lieu of
immediately commencing an
enforcement action. Such after-the-fact
permits may be issued only if they
comply with the 404(b)(1) Guidelines as
well as other requiréments set out in the
Corps’ regulations. Criteria and
procedures for exercising the various
enforcement options are outside the
scope of the section 404({b}(1)

Guidelines. .
Some commenters suggested that we
either include spécific permit processing.

procedures or that we cross-reference
regulations containing them. Such
pracedures are described in 33 CFR Part .

- 320-327 {Corps’ procedures) and in 40

CFR Part 122-124 (minimum State
procedures). When specific State 404
programs are approved, their regulations
should also be consulted.

How Future Changes in the Testing
Provision Relate to Promulgation of This
Final Rule

The September 18, 1979, proposal
contained testing provisions which were
essentially the same as those in the *
Interim Final regulations. The Preamble
to that proposal explained that it was
our intention to propose changes in the
testing provisions, but that a proposal
was not yet ready. Consequently, while
we have been revising the rest of the
Guidelines, we have also been working
on a proposal for reorganizing and
updating the testing provisions. Now
that we have. finalized the rest of the
Guidelines, two options are available to
us. First, we could delay issuing any
final revisions to our 1979 proposal until
we could propose a revised testing
package, consider comments on it, and
finalize the testing provisions. We could
then put together the Guidelines and the

‘ revised testing section in one final

regulation. The 1975 interim final
Guidelines would apply in their entirety
until then. Second, we could publish the
final Guidelines (with the 1975 testing
provisions) and simultaneously propose
changes to the testing provision. It is our
present belief that proposed changes to
the testing provision would not affect
the rest of the Guidelines, but the public
would be allowed to comment on any
inconsistencies it saw between the rest
of the Guidelines and the testing
proposal. Then, when the comments to
the testing proposal had been :
considered, we would issue a new final
regulation incorporating both the
previously promulgated final Guidelines
and the final revised testing provision.
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We have selected the second option
because this approach ensures that
needed improvements to the Guidelines
are made effective at the earliest
possible date, it gives the public ample
opportunity to comment on the revised
testing section, and it maintains the 1975
testing requirements in effect during the
interim which would be the case in any
event.

Guideline Organization

Many readers objected to the length
and complexity of the Guidelines. We
have substantially reorganized the
regulation to eliminate duplicative
material and to provide a more logical
sequence. These changes should make it
easier for applicants to understand the
criteria and for State and Corps permit
evaluators and the Administrator to
apply the criteria. Throughout the
document, we have also made numerous
minor language changes to improve the
clarity of the regulations, often at the
suggestion of commenters,

Following general introductory
material and the actual compliance
requirements, the regulations are now
organized to more closely follow the
steps the permitting authority will take
in arriving at his ultimate decision on.
compliance with the Guidelines.

By reorganizing the Guidelines in this
fashion, we were also able to identify
and eliminate duplicative material. For
example, the proposed Guidelines listed
ways to minimize impacts in many
separate sections. Since there was
substantial overlap in the specific
methods suggested in those sections, we
consolidated them into new Subpart H.
Other individual sections have been
made more concise. In addition, we
have decreased the number of
comments, moving them to the Preamble
or making them part of the Regulation,
as appropriate.

General Permits

When issued after proper
consideration of the Guidelines, General
permits are a useful tool in protecting
the environment with a minimum of red
tape and delay. We expect that their use
will expand in the future.

Some commenters were confused
about how General permits work. A
General permit will be issued only after
the permitting authority has applied the
Guidelines to the class of discharges to
be covered by the permit. Therefore,
there is no need to repeat the process at
the time a particular discharge covered
by the permit takes place. Of course,
under both the Corps’ regulations and
EPA's regulations for State programs,
the permitting authority may suspend
General permits or require individual

permits where environmental concerns
make it appropriate. For example,
cumulative impacts may turn out to be
more serious than predicted. This
regulation is not intended to establish
the procedures for issuance of General
permits. That is the responsibility of the
permitting authority in accordance with
the requirements of section 404.

Burden of Proof

A number of commenters objected to
the presumption in the regulations in
general, and in proposed § 230.1(c) in
particular, that dredged or fill material

. should not be discharged unless it is

demonstrated that the planned
discharge meets the Guidelines. These
commenters thought that it was unfair
and inconsistent with section 404(c) of
the Act. -

We disagree with these objections,
and have retained the presumption
against discharge and the existing
burden of proof. However, the section
has been rewritten for clarity.

The Clean Water Act itself declares a

national goal to be the elimination of the
~ discharge of pollutants into the ’

navigable waters (section 101(a)(1)).-
This goal is implemented by section 301,
which states that such discharges are
unlawful except in compliance with,
inter alig, section 404. Section 404 in
turn authorizes the permitting authority
to allow discharges of dredged or fill
material if they comply with the
404(b)(1) Guidelines. The statutory
scheme makes it clear that discharges
shall not take place until they have been
found acceptable. Of course, this finding
may be'made through the General
permit process and the statutory
exemptions as well as through
individual permits.

The commenters who argued that
section 404(c) shifts the usual burden to
the EPA Administrator misunderstood -
the relationship between section 404(c)
and the permitting process. The
Administrator's authority to prohibit or
restrict a site under section 404{c)
operates independently of the Secretary
of the Army's permitting authority in
404(a). The Administrator may use
404(c) whether or not a permit
application is pending. Conversely, the
Secretary may deny a permit on the
basis of the Guidelines, whether or not
EPA initiates a 404(c) proceeding. If the
Administrator uses his 404(c) “veto,”
then he does have the burden to justify
his action, but that burden does not
come into play until he begins a 404(c)
proceeding {See 40 CFR Part 231).

Toxic Pollutants

Many commenters objected
strenuously to the presumptions in the

B-5

Guidelines that toxic pollutants on the
section 307(a)(1) list are present in the
aquatic environment unless
demonstrated not to be, and that such
pollutants are biologically available
unless demonstrated otherwise. These
commenters argued that rebutting these
presumptions could involve individual
testing for dozens of substances every
time a discharge is proposed, imposing
an onerous task. :

The proposed regulation attempted to
avoid unnecessary testing by providing
that when the § 230.22(b) *“reason to
believe” process indicated that toxics
were not present in the discharge
material, no testing was required. On
the other hand, contaminants other than

- toxics required testing if that same

“reason to believe" process indicated
they might be present in the discharge
material. This is in fact a distinction
without a difference. In practical
application, toxic and non-toxic
contaminants are treated the same; if
either may be there, tests are performed
to get the information for the
determinations; if it is believed they are
not present, no testing is done. Because
the additional presumption for toxics
did not actually serve a purpose, and
because it was a possible source of
confusion, we have eliminated it, and
now treat “toxics” and other
contaminants alike, under the “reason to
believe test” (§ 230.60). We have
provided in § 230.3 a definition of
“contaminants” which encompasses the
307(a)(1) toxics.

Water Dependency

One of the provisions in the proposed
Guidelines which received the most
objections was the go-called “water
dependency test” in the proposed
§ 230.10(e). This provision imposed an
additional requirement on fills in
wetlands associated with non-water
dependent activities, namely a showing
that the activity was “necessary.” Many
environmentalists objected to what they
saw as a substantial weakening of the
1975 version of the water dependency
test. Industry and development-oriented
groups, on the other hand, objected to
the “necessary” requirement because it
was too subjective, and to the provision
as a whole to the extent that it seemed
designed to block discharges in
wetlands automatically.

We have reviewed the water
dependency test, its original purpose,
and its relationship to the rest of the
Guidelines in light of these comments.
The original purpose, which many
commenters commended, was to
recognize the special values of wetlands
and to avoid their unnecessary
destruction, particularly when
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practicable alternatives were available
in non-aquatic areas to achieve the
basic purposes of the proposal, We still
support this goal, but we have changed
the water-dependency test to_better
achieve it.

First, we agree with the comments
from both sides that the “necessary” test
imposed by the 1979 proposal is not
likely to be workable in practice, and
may spawn more disputes than it settles.
However, if the “necessary” test is
simply deleted, section 230.10(e) does
not provide any special recognition of or
protection for wetlands, and thus
defeats its purpose. Furthermore, even if
the “necessary test were retained, the
provision applies only to discharges of
fill material, not discharges of dredged
material, a distinction which lessens the
effectiveness of the provision. Thus, we
have decided. in accordance with the
comments, that the proposal is
unsatisfactory.

We have therefore decided to focus
on, round out, and strengthen the
approach of the so-called “water.
dependency” provision of the 1975
regulation. We have rejected the
suggestion that we simply go back to the
1975 language, in part because it would
not mesh easily with the revised general
provisions of the Guidelines. Instead,
our revised “water dependency”
provision creates a presumption that
there are practicable alternatives to
*“non-water dependent” discharges
proposed for special aquatic sites. “Non-
water dependent” discharges are those
associated with activities which do not
require access or preximity to or siting
within the special aquatic site to fulfill
their basic purpose. An example is a fill
to create a restaurant site, since
restaurants do not need to be in
wetlands to fulfill their basic purpose of
feeding people. in the case of such
activities, it is reasonable to assume
there will generally be a practicable site
available upland or in a less vulnerable
part of the aquatic ecosystem. The mere
fact that an alternative may cost
somewhat more does not necessarily
mean it i3 not practicable (see
§ 230.10(a){2) and discussion below).
Because the applicant may rebut the
presumption through a clear showing in
a given case, no unreasonable hardship
should be worked. At the same time,
this presumption should have the effect
of forcing a hard look at the feasibility
of using environmentally preferable
sites, This presumption responds to the
overwhelming number of commenters
who urged us to retain a water
dependency test to discourage
avoidable discharges in wetlands,

‘In addition, the 1975 provision
effectively created a special,
irrebuttable presumption that
alternatives to wetlands were always
less damaging to the aquatic ecosystem.
Because our experience and the
comments indicate that this is not
always the case, and because there
could be substantial impacts on other
elements of the environment and only
minor impacts on wetlands, we have
chosen instead to impose an explicit, but
rebuttable, presumption that |
alternatives to discharges in special
aquatic sites are less damaging to the
aquatic ecosystem and are
environmentally preferable. Of course,
the general requirement that impacts on
the aquatic ecosystem not be
unacceptable also applies. The
legislative history of the Clean Water
Act, Executive Order 11990, and a large
body of scientific information support
this presumption.

Apart from the fact that it may be
rebutted, this second presumption
reincorporates the key elements of the
1975 provision. Moreover, it strengthens
it because the recognition of the special
environmental role of wetlands now
applies tc all discharges in special

" aquatic sites, whether of dredged or fill

material, and whether or not water
dependent. At the same time, this

“presumption, like the first one described

above, retains sufficient flexibility to
reflect the circumstances of unusual
cases. ’

Consistent with the general burden of
proof under these Guidelines, where an
applicant proposes to discharge in a
special aquatic site it is his
responsibility to persuade the permitting
authority that both of these
presumptions have clearly been rebutted
in order to pass the alternatives portion
of these Guidelines. -

Therefore, we believe that the new
§ 230.10(a)(3), which replaces proposed
230.10(e), will give special protection to
wetlands and other special aquatic sites
regardless of material discharged, allay
industry’s concerns about the
“necessary” test, recognize the
possibility of impacts on air and upland
systems, and acknowledge the
variability among aquatic sites and
discharge activities. :

Alternatives

Some commenters objected at length
to the scope of alternatives which the
Guidelines require to be considered, and
to the requirement that a permit be
denied unless the least harmful such
alternative were selected. Others wrote
to urge us to retain these requirements,
In our judgment, a number of the
objections were based on a

misunderstanding of what the proposed
alternatives analysis required.
Therefore, we have decided to clarify
the regulation, but have not changed its
basic thrust.

Section 403{c) clearly requires that
alternatives be considered, and provides
the basic legal basis for our requirement.
While the statutory provision leaves the
Agency some discretion to decide how
alternatives are to be considered, we -
believe that the policies and goals of the
Act, as well as the other authorities
cited in the Preamble to the proposed
Guidelines, would be best served by the
approach we have taken.

First, we emphasize that the only
alternatives which must be considered .
are practicable alternatives. What is
practicable depends on cost, technical,
and logistic factors. We have changed
the word “economic” to “cost”. Qur
intent is to consider those alternatives
which are reasonable in terms of the
overall scope/cost of the proposed
project. The term economic might be
construed to include consideration of
the applicant’s financial standing, or
investment, or market share, a
cumbersome inquiry which is not
necessarily material to the objectives of
the Guidelines. We consider it implicit
that, to be practicable, an alternative
must be capable of achieving the basic
purpose of the proposed activity.
Nonetheless, we have made this explicit
to allay widespread concern. Both
“internal” and “external” alternatives,
as described in the September 18, 1979
Preamble, must satisfy the practicable
test. In order for an “external”
alternative to be practicable, it must be
reasonably zvailable or obtainable.
However, the mere fact of ownership or
lack thereof, does not necessarily
determine reasonable availability. Some
readers were apparently confused by
the Preamble to the Proposed
Regulation, which referred to the fact
the National Environmental Policy Act
{NEPA) may raquire consideration of
courses of action beyond the authority
of the agency involved. We did not
mean to suggest that the Guidelines
were necessarily imposing such a .
requirement on private individuals but,
rather, to suggest that what we were
requiring was well within the
alternatives analyses required by NEPA

Second, once these practicable
alternatives have been identified in this
fashion, the permitting authority should
consider whether any of them, including
land disposal options, are less
environmentally harmful than the
proposed discharge project. Of course,
where there is no significant or easily
identifiable difference in impact, the



85340 Federal Register / Vol. 45, No. 249 / Wednesday, December 24, 1980 [ Rules and Regulations

alternative need not be considered to
have “less adverse” impact.

Several commenters questioned the
legal basis for requiring the permitting
authority to select the least damaging
alternative. (The use of the term “select”
may have been misleading. Strictly
speaking, the permitting authority does
not select anything; he denies the permit
if the guidelines requirements have not
been complied with.) As mentioned
above, the statute leaves to EPA’s
discretion the exact implementation of
the alternative requirement in section
403 of the Act. In large part, the
approach taken by these regulations is
very similar to that taken by the recent
section 403(c) regulations {45 FR 65942,
QOctober 3, 1980). There is one difference;
the Guidelines always prohibit
discharges where there is a practicable,
less damaging alternative, while the
section 403(c) regulations only apply this
prohibition in some cases. This
difference reflects the wide range of
water syslems subject to 404 and the
extreme sensitivity of many of them to
physical destruction. These waters form
a priceless mosaic. Thus, if destruction
of an area of waters of the United States
may reasonably be avoided, it should be
avoided. Of course, where a category of
404 discharges is so minimal in its
effects that it has been placed under a
general permit, there is no need to
perform a case-by-case alternatives
analysis. This feature corresponds, in a
sense, to the category of discharges
under section 403 for which no
alternatives analysis is required.

Third, some commenters were
concerned that the alternative
consideration was unduly focused on
water quality, and that a better
alternative from a water quality
standpoint might be less desirable from,
say, an air quality point of view. This
concern overlooks the explicit provision
that the existence of an alternative
which is less damaging to the aquatic
ecosystem does not disqualify a
discharge if that alternative has other
significant adverse environmental
consequences. This last provision gives
the permitting authority an opportunity
to take into account evidence of damage
to other ecosystems in deciding whether
there is a “better” alternative.

Fourth, a number of commenters were
concerned that the Guidelines ensure
coordination with planning processes
under the Coastal Zone Management
Act, § 208 of the CWA, and other
programs. We agree that where an
adequate alternatives analysis has
already been developed, it would be
wasteful not te incorporate it into the
404 process. New § 230.10(a}(5) makes it

clear that where alternatives have been
reviewed under another process, the
permitting authority shall consider such
analysis. However, if the prior analysis
is not as complete as the alternatives
analysis required under the Guidelines,
he must supplement it as needed to
determine whether the proposed
discharge complies with the Guidelines.
Section 230.10(a}(4) recognizes that the
range of alternatives considered in
NEPA documents will be sufficient for
section 404 purposes, where the Corps is
the permitting authority. (However, a
greater level of detail may be needéd in
particular cases to be adequate for the
404(b)(1) Guidelines analysis.) This
distinction between the Corps and State
permitting authorities is based on the
fact that it is the Corps’ policy, in
carrying out its own NEPA
responsibilities, to supplement ( or
require a supplement to) a lead agency’s
environmental assessment or impact
statement where such document does
not contain sufficient information. State
permitting agencies, on the other hand,
are not subject to NEPA in this manner.
We have moved proposed
§ 230.10(a)(1) (iii). concerning “other
particular volumes and concentrations
of pollutants at other specific rates”,
from the list of alternatives in § 230.10 to
Subpart H, Minimizing Adverse Effects,
because it more properly belongs there.

Definitions (§ 230.3)

- A number of the terms defined in -
§ 230.3 are also defined in the Corps’
regulations at 33 CFR 323.2, applicable
to the Corps' regulatory program. The
Corps has recently proposed some
revisions to those regulations and
expects to receive comments on the
definitions. To ensure coordination of
these two sets of regulations, we have
decided to reserve the definitions of
“discharge of dredged material,”
“discharge of fill material,” “dredged
material,” and “fill material,” which
otherwise would have appeared at

§ 230.3 (1), (g). (j). and ().

Although the term “waters of the
United States” also appears in the
Corps' regulations, we have retained a
definition here, in view of the
importance of this key jurisdictional
term and the numerous comments
received. The definition and the
comments are explained below.

Until new definitions are published,
directly or by reference to the Corps'’
revised regulations, users of these
Guidelines should refer to the
definitions in 33 CFR 323.2 (except in the
case of state 404 programs, to which the
definitions in 40 CFR § 122.3 apply )

Waters of the United States: A
number of commenters objected to the

definition of “waters of the United
States” because it was allegedly outside
the scope of the Clean Water Act or of
the Constitution or because it was not
identical to the Corps’ definition. We
have retained the proposed definition
with a few minor changes for clarity for
several reasons. First, a number of
courts have held that this basic
definition of waters of the United States
reasonably implements section-502(7} of .
the Clean Water Act, and that it is
constitutional (e.g., United States v.
Byrd, 609 F.2d 1204, 7th Cir. 1979; Leslie
Salt Company v. Froehlke, 578 F.2d 742,
9th Cir. 1978). Second, we agree that it is
preferable to have a uniform definition
for waters of the United States, and for
all regulations and programs under the
CWA. We have decided to use the
wording in the recent Consolidated
Permit Regulations, 45 Fed. Reg. 33290,
May 19, 1980, as the standard.*

Some commenters suggested that the
reference in the definition to waters
from which fish are taken to be sold in
interstate commerce be expanded to
include areas where such fish spawn.
While we have not made this change
because we wish to maintain

- consistency with the wording of the

Consolidated Permit regulations, we do
not intend to suggest that a spawning
area may not have significance for
commerce. The portion of the definition
at issue lists major examples, not a/l the -
ways which commerce may be involved.
Some reviewers questioned the
statement in proposed § 230.72(c) (now
§ 230.11(h)) that activities on fast land
created by a discharge of dredged or fill
material are considered to be in waters
of the United States for purposes of
these Guidelines. The proposed
language was misleading and we have
changed it to more accurately reflect our
intent. When a portion of the Waters of
the United States has been legally
converted to fast land by a discharge of
dredged or fill material, it does not
remain waters of the United States
subject to section 301(a). The discharge
may be legal because it was authorized
by a permit or because it was made
before there was a permit requirement.
In the case of an illegal discharge, the
fast land may remain subject to the
jurisdiction of the Act until the
government determines not to seek
restoration. However, in authorizing a

* The Consolidated Permit Regulations exclude
certain waste freatmaent systems from walters of the
United States. The exact terms of this exclusion are
undergoing technical revisions and are expected to
ehange shortly. For this reasom, these Guidelines as
published do not contain the exclusion as originalty
worded in the Consoliduted Penmit Regalations.
When published, the corrected exclusion will apply
to the Guidelines ae well as the Consolidated Permit
Regulations.
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Administrator’s authority under section
309(h) or the right of a citizen to bring
suit against a violator under section 505
of the CWA.

Permitting Authority: We have used
the new term “permitting authority,”
instead of “'District Engineer,”
throughout these regulations, in
recognition of the fact that under the
1977 amendments approved States may
also issue permits.

Coastal Zone Management Plans

Several commenters were concerned
about the relationship between section
404 and approved Coastal Zone
Management {CZM) plans. Some
expressed concern that the Guidelines
might authorize a discharge prohibited
by a CZM plan; others objected to the
fact that the Guidelines might prohibit a
discharge which was consistent with a
CZM plan.

Under section 307(b] of the CZM Act,
no Federal permits may be issued until
the applicant furnishes a certification
that the discharge is consistent with an
approved CZM plan, if there is one, and
the State concurs in the certification or
waives review. Section 325.2(b){2) of the
Corps’ regulation, which applies to all
Federal 404 permits, implements this -
requirement for section 404. Because the
Corps’ regulations adequately address -
the CZM consistency requirement, we
have not duplicated § 325.2(b)(2) in the
. Guidelines. Where a State issues State
404 permits, it may of course require
consistency with its CZM plan under
State law.

The second concern, that the 404
Cuidelines might be stricter than a CZM
plan, points out a possible problem with
CZM plans, not with the Guidelines.
Under 307(f) of CZMA, all CZM plans
must provide for compliance with
applicable requirements of the Clean
Water Act. The Guidelines are one such
requirement. Of course, to the extent
that.a CZM plan is general and area-
wide, it may be impossible to include in
its development the same project-
specific consideration of impacts and
alternatives required under the
Cuidelines. Nonetheless, it cannot
authorize or mandate a discharge of
dredged or fill material which fails to
comply with the requirements of these
Guidelines. Often CZM plans contain a
requirement that all activities conducted
under it meet the permit requirements of
the Clean Water Act. In such a case,
there could of course be no conflict
between the CZM plan and the
requirements of the Guidelines.

We agree with commenters who urge
thut delay and duplication of effort be
avoided by consolidating alternatives
studies required under different statutes.

including the Coastal Zone Management
Act. However, since some planning
processes do not deal with specific
projects, their consideration of
alternatives may not be sufficient for the
Guidelines. Where another alternative
analysis is less complete than that
contemplated under section 404, it may
not be used to weaken the reqmrements
of the Guidelines.

Advanced Identification of Dredged or
Fill Material Disposal Sites

A large number of commenters
objected to the way proposed § 230.70,
new Subpart [, had been changed from
the 1975 regulations. A few objected to
the section itself. Most of the comments
also revealed a misunderstanding about
the significance of identifying an area.
First, the fact that an area has been
identified as unsuitable for a potential
discharge site does not mean that
someone cannot apply for and obtain a
permit to discharge there as long as the

.Guideiines and other applicable

requirements are satisified.* Conversely,
the fact that an area has been identified
as a potential site does not mean that a
permit is unnecessary or that one will
automatically be forthcoming. The intent
of this section was to aid applicants by
giving advance notice that they would
have a relatively easy or difficult time
qualifying for a permit to use particular
areas. Such advance notice should
facilitate applicant planaing and shorten
permit processing time,

Most of the objectors focused on
EPA's “abandonment” of its "authority"
to identify sites. While that "authority”
is perhaps less “authoritative” than the
commenters suggested (see above), we
agree that there is no reason to decrease
EPA's role in the process. Therefore, we
have changed new § 230.80(a] to read:

“Consistent with these Guidelines, EPA
and the permitting authority on their own
initiative or at the request of any other party,
and after consultation with any affected State
that is not the permitting authority, may
identify sites which will be considered as:"

We have also deleted proposed
§ 230.70(a){3), because it did not seem to
accomplish much. Consideration of the
point at which cumulative and
secondary impacts become
unacceptable and warrant emergency
action will generally be more
appropriate in a permit-by-permit
context. Once that point has been so
determined, of course, the area can be
identified as “unsuitable” under the new
§ 230.80(a)(2).

* EPA may foreclose the use of a site by
exercising its authority under section 404(c}, The
advance identification referred to in this section is
not a section 404(c) prohibition.

Execdlive Qrder 12044

A number of commenters took the
position that Executive Order 12044
requires EPA to prepare a “regulatory
analysis” in connection with these
regulations. EPA disagrees. These
regulations are not, strictly speaking.
new regulations. They do not impose
new standards or requirements, but
rather substantially clarify and:
reorganize the existing interim final
regulations

Under EPA’s criteria implementing
Executive Order 12044, EPA will prepare
a Regulatory Analysis for any regulation
which imposes additional annual costs
totalling $100 million or which will result
in a total additional cost of production
of any major product or service which
exceeds 5% of its selling price. While
many commenters, particularly
members of the American Association
of Port Authorities (AAPA), requested a
regulatory analysis and claimed that the
regulations were too burdensome, none
of them explained how that burden was
an additional one attributable to this
revision. A close comparison of the new
regulation and the explicit and implicit
requirements in the interim final
Guidelines reveals that there has been
very little real change in the criteria by
which discharges are to be judged or in
the tests that must be conducted;
therefore, we stand by our original
determination that a regulatory analysis
is not required.

Perhaps the most significant area in
which the regulations are more explicit
and arguably stricter is in the
consideration of alternatives. However,
even the 1975 regulations required the
permitting authority to consider “the
availability of alternate sites and
methods of disposal that are less
damaging to the environment,” and to
avoid activities which would have
significant adverse effects. We do not
think that the revised Guidelines’ more
explicit direction to avoid adverse
elfects that could be prevented through
selection of a clearly less damaging site
or method is a change imposing a :
substantial new burden on the regulated
public.

Because the revised regulations are
more explicit than the interim final
regulations in some respects, it is
possible that permit reviewers will do a
more thorough job evaluating proposed
discharges. This may result in somewhat
more carefully drawn permit conditions.
However, even if, for purposes of
argument, the possible cost of complying
with these conditions is considered an
additional cost, there is no reason to
believe that it alone will be anywhere
near $100 million annually.
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We also believe that it is appropriate
to recognize the regulatory benefits from
these more carefully drafted final
regulations. Because they are much
clearer about what should be considered
and documented, we expect there will
be fewer delays in reviewing permits,
and that initial decisions to issue
permits are less likely to be appealed to
higher authority. These benefits are
expected to offset any potential cost
increase. -

Some commenters suggested that
documentation requirements would
generate an additional cost of
operations. The Corps’ procedural
regulations at 33 CFR 325.8 and 325.11
already require extensive
documentation for individual permits
being denied or being referred to higher
authority for resolution of a conflict
between agencies.

Economic Factors

A number of commenters asked EPA
to include consideration of economic
factors in the Guidelines. We believe
that the regulation already recognizes
economic factors to the extent
contemplated by the statute. First, the
Guidelines explicitly include the concept
of “practicability” in connection with
both alternatives and steps to minimize
impacts. If an alleged alternative is
unreasonably expensive to the
applicant, the alternative is not
“practicable.” In addition, the
Guidelines also consider economics
indirectly in that they are structured to
avoid the expense of unnecessary
testing through the “reason-to-believe-
test.” Second, the statute expressly
provides that the economics of
anchorage and navigation may be
considered, but only after application of
the section 404(b)(1) Guidelines. {See
section 404(b)(2).)

Borrow Sites

A number of highway departments
objected because they felt the
Guidelines would require them to
identify specific borrow sites at the time
of application, which would disrupt their
normal contracting process and increase
cost. These objections were based on a
misunderstanding of the Guideline's
requirements. Under those Guidelines,
the actual borrow sites need not be
identified, if the application and the
permit specify that the discharge
material must come from clean upland
sites which are remcved from sources of
contamination and otherwise satisfy the
reason-to-believe test. A condition that
the material come from such a site
would enable the permitting authority to
make his determinations and find
compliance with the conditions of

' § 23010, without requiring highway

departments to specify in advance the
specific borrow sites to be used.

Consultation With Fish and Wildlife
Agencies

One commenter wanted us to put in a
statement that the Fish and Wildlife
Coordinafion Act requires consultation
with fish and wildlife agencies, We have
not added new language because (1) the
Fish and Wildlife Act only applies to
Federal permitting agencies and not to
State permitting agencies, and (2) the
Corps’ regulations already provide for
such consultation by the only Federal
404 permitting agency. However, we
agree with the commenter that Federal

and State fish and wildlife agencies may

often provide valuable assistance in
evaluating the impacts of discharges of
dredged or fill material, :

The Importance of Appropriate
Documentation

Specific documentation is important
to ensure an understanding of the basis
for each decision to allow, condition, or
prohibit a discharge through application
of the Guidelines. Documentation of
information is required for: (1) facts and
data gathered in the evaluation and
testing of the extraction site, the
material to be discharged, and the
disposal site; (2) factual determinations
regarding changes that can be expected
at the disposal site if the discharge is
made as proposed; and (3) findings
regarding compliance with § 230.10
conditions. This documentation provides
a record of actions taken that can be
evaluated for adequacy and accuracy
and ensures consideration of all

important impacts in the evaluation of a |

proposed discharge of dredged or fill
material. )

The specific information documented
under (1) and (2) above in any given
case depends on the level of
investigation necessary to provide for a
reasonable understanding of the impact
on the aquatic ecosystems. We
anticipate that a number of individual
-and most General permit applications
will be for routine, minor activities with
little potential for significant adverse
environmental impacts. In such cases,
the permitting authority will not have to
require extensive testing or analysis to
mabke bis findings of compliance. The
level of documentation should reflect
the significance and complexity of the
proposed discharge activity.

Factual Determinations

Proposed section 230.20, “Factual

Determinations' (now § 230.11) has

been significantly reorganized in
response to comments. First, we have

changed (&) to reflect our elimination of
the artificial distinction between the
section 307(a)(1) toxics and other
contaminants. Second, we have
eliminated proposed (f} (Biological
Availability), since the necessary
information will be provided by (d) and
new (e). Proposed (f) was intended to
reflect the presumption that toxics were
present and biologically available. We
have modified proposed (g), now (f}, to

focus on the size of the disposal site and

the size and shape of the mixing zone.
The specific requirement to document
the site has been deleted; where such
information is relevant, it will '
automatically be considered in making
the other determinations. We have also
deleted proposed (h) (Special
Determinations) since it did not provide
any useful information which would not
already be considered in making the
other factual determinations.

Finally, in response to many
comments, we have moved the
provisions on cumulative and secondary

_impact to the Factual Determination

section to give them further emphasis.
We agree that such impacts are an
important consideration in evaluating
the acceptability of a discharge site.

Water Quality Standards

One commenter was concerned that
the reference § 230.10(b) to water
quality standards and criteria
“approved or promulgated under section

-303” might encourage permit authorities

to ignore other water quality
requirements. Under section 303, all
State water quality standards are to be
submitted to EPA for approval. If the
submitted standards are incomplete or
insufficiently stringent, EPA may
promulgate standards to replace or
supplant the State standards. _
Disapproved standards remain in effect
until replaced. Therefore, to refer to
“EPA approved or promulgated
standards” is to ignore those State
standards which have been neither
approved nor replaced. We have
therefore changed the wording of this
requirement as follows: *“* * * any
applicable State water quality
standard.” We have also dropped the
reference to “criteria”, to be consistent
with the Agency’s general position that
water quality criteria are not regulatory.

Other Requirements for Discharge

Section 230.10(c) provides that
discharges are not permitted if they will
have “significantly” adverse effects on
various aquatic resources. In this
context, “significant” and “significanty"
mean more than “trivial”, that is,
significant in a conceptual rather than a
stalistical sense. Not all effects which
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are statistically significant in the .
laboratory are significantly adverse in
the field.

Section 320.10(d) uses the term
“minimize” to indicate that all
reasonable reduction in jmpacts be
obtained. As indicated by the
“appropriate and practicable” provision.
steps which would be unreasonably
costly or would be infeasible or which
would accomplish only inconsequential
reductions in impact need not be taken,

Habitat Development and Restorat;on of
Water Bodies

Habitat development and restoration
involve changes in open water and
wetlands that minimize adverse effects
of proposed changes or that neutralize
or reverse the effects of past changes on
the ecosystem. Development may
produce a new or modified ecological
state by displacement of some or all of
the existing environmental
characteristics. Restoration has the
potential to return degraded
environments to their former ecological
state.

Habitat development and restoration
can contribute to the maintenance and
enhancement of a viable aquatic
ecosystem at the discharge site. From an
environmeatal point of view, a project
involving the discharge of dredged and
fill material should be designed and
managed to emulate a natural
ecosystem. Research, demonstration
projects, and full scale implementation
have been done in many categories of
development and restoration. The U.S.
Fish and Wildlife Service has programs
to develop and restore habitat. The U.S.
Army Engineer Waterways Experiment
Station has published guidelines for
using dredged material to develop
weltland habitat, for establishing marsh
vegetation, and for building islands that
attract colonies of nesting birds. The
EPA has a Clean Lakes program which
supplies funds to States and localities to
enhance or restore degraded lakes. This
may involve dredging nutrient-laden
sediments from a lake and ensuring that
nutrient inflows to the lake are
controlled. Restoration and habitat
development techniques can be used to
minimize adverse impacts and
compensate for destroyed habitat.
Restoration and habitat development
may also provide secondary benefits
such as improved opportunities for
outdoor recreation and positive use for
dredged materials.

The development and restoration of
viable habitats in water bodies requires
planning and construction practices that
integrate the new or improved habitat
into the existing environment. Planning
requires a model or standard, the

achievement of which is attempted by
manipulating design and implementation
of the activity. This model or standard -
should be based on characteristics of a
natural ecosystem in the vicinity of a
proposed activity. Such use of a natural
ecosystem ensures that the developed or

restored area, once established, will be -

nourished and maintained physically,
chemically and biologically by natural
processes. Some examples of natural
ecosystems include, but are not limited
to, the following: salt marsh, cattail
marsh, turtle grass bed, small island, etc.

Habitat development and restoration,
by definition, should have
environmental enhancement and
maintenance as their initial purpose.
Human uses may benefit but they are
not the primary purpose. Where such
projects are not founded on the
objectives of maintaining ecosystem
function and integrity, some values may
be favored at the expense of others. The
ecosystem affected must be considered
in order to achieve the desired result of
development and restoration. In the
final analysis, selection of the
ecosystem to be emulated is of critical
importance and a loss of value can
occur if the wrong model or an
incomplete model is selected. Of equal
importance is the planning and
management of habitat development
and restoration on a case-by-case basis.

Specific measures to minimize
impacts on the aquatic ecosystem by
enhancement and restoration projects’
include but are not limited to:

(1) Selecting the nearest similar
natural ecosystem as the model in the

_implementation of the activity.

Obviously degraded or significantly
less productive habitats may be
cornisidered prime candidates for habitat
restoration. One viable habitat,
however, should not be sacrificed in an
attempt to create another, i.e., a
productive vegetated shallow water
area should not be destroyed in an
attempt to create a wetland in its place.

(2) Using development and restoration
techniques that have been demonstrated
to be effective in circumstances similar
to those under consideration wherever
possible.

(3) Where development and
restoration techniques proposed for use
have not yet advanced to the pilot
demonstration or implementation stage,
initiate their use on a small scale to
allow carrective action if unanticipated
adverse impacts occur.

(4} Where Federal funds are spent to
clean up waters of the U.S. through
dredging, scientifically defensible levels
of pollutant concentration in the return
discharge should be agreed upon with
the funding authority in addition to any

applicable water quality standards in
order to maintain the desired improved
water quality.

(5) When a significant ecologxcal
change in the aquatic environment is
proposed by the discharge of dredged or
fill material, the permitting authority )
should consider the ecosystem that will
be lost as well as the environmental
benefits of the new system,

Dated: December 12, 1980,
Douglas M. Costle, ‘
Administrator, E'n vironmental Protection
Agency.

Part 230 is revised to read as follows:

PART 230—SECTION 404(b)(1)
GUIDELINES FOR SPECIFICATION Ot
DISPOSAL SITES FOR DREDGED OF
FILL MATERIAL

Subpart A—General

Sec.

230,1
230.2
230.3
230.4
230.5
230.6
2307

Subpart B~Compliance With the GUide!ines

230.10 Restrictions on discharge.

230.11 Factual determinations.

230.12 Findings of compliance or non-
compliance with the restrictions on
discharge.

Purpose and policy.

Applicability.

Definitions.

Organization.

General procedures to be followed
Adaptability.

General permits. %

Subpart C—Potential impacts on Physical
and Chemical Characteristics of the
Aquatic Ecosystem

230.20 Substrate.

230.21 Suspended particulates/ tuxbidity.'

230.22 Water.

230.23 Current patterns and v.ater
circulation.

230.24 Normal water fluctuations.

230.25 Salinity gradients.

Subpart D—Potential Impacts on Biviogical
Characteristics of the Aquatic Ecosystem

230.30 Threatened and endangered species.
230.31 Fish, crustaceans, mollusks, and

other aguatic organisms in the food web.
230.32 Other wildlife.

Subpart E—Potential Impacts on Special
Aquatic Sites

230.40 Sanctuaries and refuges.
230.41 Wetlands.

230.42 Mud flats.

230.43 Vegetated shallows.
230.44 Coral reefs.

23045 Riffle and pool complexes.

Subpart F—Potential Effects on Human Use
Characteristics

230.50° Municipal and private water
supplies.

230.51 Recreational and commercial
fisheries.

230.52 Water-related recreation.

230.53 Aesthetics.
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Sec.

230.54 Parks, natlonal and historic
monuments, national seashores,
wilderness areas, research sites and
similar preserves.

Subpart G—Evaluation and Testing

230.60 General evaluation of dredged or £ill
material.

230.61 Chemical, biological, and physical
evaluation and testing.

Subpart H—Actions to Minimize Adverse
Effects

230.70 Actions concerning the location of
the discharge.

23071 Actions concerning the material to be
discharged.

23072 Actions controlling the matenal after
* discharge.

230.73 Actions affecting the method of
dispersion.

23074 Actions related to technology.

23075 Actions affecting plant and ammal
populations.

230.76 Actions affecting human use.

- 230.77 Other actions.
Subpart I—Planning To Shorten Permit
Processlng Time

230.80 Advanced identification of dlsposal
areas.
Authority: This regulation is issued under
authority of Sections 404(b} and 501(a) of the

Clean Water Act of 1977, 33 U.S.C. § 1344(b)
and § 1361(a).

Subpart A—General
§23.1 Purpose and policy.

(a) The purpose of these Guidelines is
to restore and maintain the chemical,
physical, and biological integrity of
waters af the United States through the
control of discharges of dredged or fill
material,

{b) Congress has expressed a number
of policies in the Clean Water Act.
These Guidelines are intended to be
congistent with and to implement those
policies.

{c) Fundamental to these Guidelines is
the precept that dredged or fill material
should not be discharged into the
aquatic ecosystem, unless it can be .
demonstrated that such a discharge will
not have an unacceptable adverse
impact either individually or in
combination with known and/or
probable impacts of other activities
affecting the ecosystems of concern.

(d) From a national perspective, the
degradation or destruction of special
aquatic sites, such as filling operations
in wetlands, is considered to be among
the most severe environmental impacts
covered by these Guidelines. The
guiding principle should be that
degradation or destruction of special
sites may represent an irreversible loss
of valuable aquatic resources.

§230.2 Applicability.

(a) These Guidelines have been
developed by the Administrator of the
Environmental Protection Agency in
conjunction with the Secretary of the
Army acting through the Chief of
Engineers under section 404(b}(1) of the
Clean Water Act (33 U.S.C. 1344). The
Guidelines are applicable to the
specification of disposal sites for
discharges of dredged or fill material
into waters of the United States Sites
may be specified through:

(1) The regulatory program of the U.S,
Army Corps of Engineers under sections
404(a) and (e) of the Act (see 33 CFR
320, 323 and 325);

(2) The civil works program of the U.S.
Army Corps of Engineers (see 33 CFR

.209.145 and section 150 of Pub. L. 94-587,

Water Resources Development Act of
1976);

(3) Permit programs of States
approved by the Administrator of the
Environmental Protection Agency in
accordance with sections 404(g) and (h)
of the Act (see 40 CFR 122, 123 and 124);

(4) Statewide dredged or fill material
regulatory programs with best
management practices approved under
section 208(b)(4)(B) and (C) of the Act

_ (see 40 CFR 35.1560};

(5) Federal construction projects .
which meet criteria specified in section
404(r) of the Act.

{b} These Guidelines will be applied .
in the review of proposed discharges of
dredged or fill material into navigable
waters which lie inside the baseline
from which the territorial sea is
measured, and the discharge of fill
material into the territorial sea, pursuant
to the procedures referred to in :
paragraphs (a)(1) and {a)(2) above. The
discharge of dredged material into the
territorial sea is governed by the Marine
Protection, Research, and Sanctuaries
Act of 1972, Pub. L. 92-532, and :
regulations and criteria issued pursuant
thereto (40 CFR Part 220-228}.

(c) Guidance on interpreting and
implementing these Guidelines may be
prepared jointly by EPA and the Corps
at the national or regional level from
time to time. No modifications to the
basic application, meaning, or intent of
these Guidelines will be made without
rulemaking by the Administrator under
the Administrative Procedure Act (5
U.S.C. 551 et seq.).

§230.3 Definitions.

For purposes of this Part, the
following terms shall have the meanings
indicated:

(a) The term “Act" means the Clean
Water Act (also known as the Federal
Water Pollution Control Act or FWPCA)

B-12

Pub. L. 92-500, as amended by Pub. L.
95-217, 33 U.S.C. 1251, et seq.

(b} The term “adjacentmeans
bordering, contiguous, or neighboring.
Wetlands separated from other waters
of the United States by man-made dikes
or barriers, natural river berms, beach
dunes, and the like are “adjacent
wetlands.”

(c) The terms * aquatic environment”
and “aquatic ecosystem” mean waters
of the United States, including wetlands,
that serve as habitat for interrelated and
interacting communities and populations
of plants and animals.

(d) The term “carrier of contaminant”
means dredged or fill material that
contains contaminants.

(e) The term “contaminant” means a
chemical or biological substance in a
form that can be incorporated into, onto
or be ingested by and that harms
aquatic organisms, consumers of aquatic
organisms, or users of the aquatic
environment, and includes but is not
limited to the substances on the
307(a)(1) list of toxic pollutants
promulgated on January 31, 1978 [43 FR
4109).

"~ (f) [Reserved]

(g) [Reserved) ,

{h) The term "discharge point” means
the point within the disposal site at
which the dredged or fill material is
released.

(i) The term “dxsposal site” means
that portion of the “waters of the United
States” where specific disposal
activities are permitted and consist of a

‘bottom surface area and any overlying

volume of water, In the case of wetlands
on which surface water is not present,
the disposal site consists of the wetland
surface area.

(j) [Reserved])

(k) The term “‘extraction site” means
the place from which the dredged or fill
material proposed for dlscharge is to be
removed.

(1) [Reserved])

(m) The term "“mixing zone” means a
limited volume of water serving as a
zone of initial dilution in the immediate
vicinity of a discharge point where
receiving water quality may not meet
quality standards or other requirements
otherwise applicable to the receiving
water. The mixing zone should be
considered as a place where wastes and
water mix and not as a place where
effluents are treated.

(n) The term *permitting authonty
means the District Engineer of the U.S.
Army Corps of Engineers or such other
individual as may be designated by the
Secretary of the Army to issue or deny
permits under section 404 of the Act; or
the State Director of a permit program
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approved by EPA under § 404{g} and
§ 404(h) or his delegated representative.

{o) The term “pollutant” means
dredged spoil, solid waste, incinerator
residue, sewage, garbage, sewage
sludge, munitions, chemical wastes,
biological materials, radioactive
materials not covered by the Atomic
Energy Act, heat, wrecked or discarded
equipment, rock, sand, cellar dirt, and
industrial, municipal, and agricultural
waste discharged into water. The
legislative history of the Act reflects that
“radioactive materials” as included
within the definition of “pollutant” in
section 502 of the Act means only
radioactive materials which are not
encompassed in the definition of source,
byproduct, or special nuclear materials
as defined by the Atomic Energy Act of
1954, as amended, and regulated under
the Atomic Energy Act. Examples of .
radioactive materials not covered by the
Atomic Energy Act and, therefore,
included within the term “pollutant”, are
radium and accelerator produced
isotopes. See Train v. Cclorado Public
Interest Research Group, Inc., 426 US. 1
(1976). :

(p) The term “pollution” means the
man-made or man-induced alteration of’
the chemical, physical, biological or
radiological integrity of an aquatic
ecosystem.

(q) The term “practicable” means
available and capable of being done
after taking into consideration cost,
existing technology, and logistics in light
of overall project purposes.

{q-1) “Special aquatic sites” means
those sites identified in Subpart E. They
are geographic areas, large or small,
possessing special ecological
characteristics of productivity, habitat,
wildlife protection, or other important
and easily disrupted ecological values.
These areas are generally recognized as
significantly influencing or positively
contribuling to the general overall
environmental health or vitality of the
entire ecosystem of a region. (See
230.10(a)(3))

(r) The term “territorial sea” means
the belt of the sea measured from the
baseline-as determined in accordance
with the Conventon on the Territorial
Sea and the Contiguous Zone and
extending seaward a distance of three

_miles.

(s) The term “waters of the united
States” means:

(1} All waters which are currently
used, or were used in the past, or may
be susceptible to use in interstate or
foreign commerce, including all waters’
which are subject to the ebb and flow of
the tide;

(2) All interstate waters including
interstate wetlands;

(3) All other waters such as intrastate
lakes, rivers, streams (including
intermittent streams), mudflats,
sandflats, wetlands, sloughs, prairie
potholes, wet meadows, playa lakes, or
natural ponds, the use, degradation or
destruction of which could affect
interstate or foreign commerce including
any such waters:

(i) Which are or could be used by
interstate or foreign travelers for
recreational or other purposes; or

(ii) From which fish or shellfish are or
could be taken and sold in interstate or
foreign commerce; or

(iii) Which are used or could be used
for industrial purposes by mdustnes in
interstate commerce;

(4) All impoundments of waters
otherwise defined as waters of the
United States under this definition.

(5) Tributaries of waters identified in

_paragraphs (1)-(4) of this section;

(6) The territorial sea;

(7) Wetlands adjacent to waters
{other than waters that are themselves
wetlands) identified in paragraphs (s}

"(1)-{8) of this section; waste treatment

systems, including treatment ponds or -

" lagoons designed to meet the

requirements of CWA (other than
cooling ponds as defined in 40 CFR

§ 423.11(m) which also meet the criteria
of this definition) are not waters of the
United States.

(t) The term “wetlands” means those
areas that are inundated or saturated by
surface or ground water at a frequency
and duration sufficient to support, and
that under normal circumstances do
support, a prevalence of vegetation
typicaliy adapted for life in saturated
soil conditions. Wetlands generally
include swamps, marshes, bogs and
similar areas.

§ 230.4 Organization.
The Guidelines are divided into eight
subparts. Subpart A presents those

. provisions of general applicability, such

as purpose and definitions. Subpart B
establishes the four conditions which

_must be satisfied in order to make a

finding that a proposed discharge of
dredged or fill material complies with
the Guidelines. Section 230.11 of Subpart
B, sets forth factual determinations
which are to be considered in’
determining whether or not a proposed
discharge satisfies the Subpart B
conditions of compliance. Subpart C
describes the physical and chemical
components of a site and provides
guidance as to how proposed discharges
of dredged or fill material may affect
these components. Subparts D-F detail
the special characteristics of particular
aquatic ecosystems in terms of their
values, and the possible loss of these

B—l3’

values due to discharges of dredged or
fill material. Subpart G prescribes a
number of physical, chemical, and
biological evaluations and testing
procedures to be used in reaching the
required factual determinations. Subpart
H details the means to prevent or
mimimize adverse effects. Subpart I
concerns advanced identification of
disposal areas.

§ 230.5 General procedures to be
tollowed.

In evaluating whether a particular
discharge site may be specified, the
permitting authority should use these
Guidelines in the following sequence:

(a) In order to obtain an overview of
the principal regulatory provisions of the
Guidelines, review the restrictions on
discharge in § 230.10(a)-(d), the
measures to mimimize adverse impact of
Subpart H, and the required factual
determinations of § 230.11.

(b} Determine if a General permit
(§ 230.7) is applicable; if so, the
applicant needs merely to comply with
its terms, and no further action by the
permitting authority is necessary.
Special conditions for evaluation of
proposed General permits are contained
in § 230.7. If the discharge is not covered
by a General permit:

(c) Examine practicable alternatives

to the proposed discharge, that is, not

discharging into the waters of the U.S. or
discharging into an alternative aquatic
site with potentially less damaging
consequences (§ 230.10(a}). )

(d) Delineate the candidate disposal
site consistent with the criteria and
evaluations of § 230.11(f).

(e) Evaluate the various physical and
chemical components which
characterize the non-living environment
of the candidate site, the substrate and
the water including its dynamic
characteristics (Subpart C).

(f) Identify and evaluate any special
or critical characteristics of the
candidate disposal site, and surrounding
areas which might be affected by use of
such site, related to their living
communities or human uses {Subparts D,
E. and F).

(g) Review Factual Determinations in
§ 230.11 to determine whether the
information in the project file is
sufficient to provide the documentation
required by § 230.11 or to perform the
pre-testing evaluation described in
§ 230.60, or other information is
necessary. ’

{(h) Evaluate the material to be
discharged to determine the possibility
of chemical contamination or physical
incompatibility of the material to be
discharged (§ 230.60).
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{i) If there is a reasonable probability
of chemical contamination, conduct the
appropriate tests according to the
section on Evaluation and Tesiing
(§ 230.61).

(j) Identify appropriate and
practicable changes to the project plan
to minimize the environmental impact of
the discharge, based upon the
specialized methods of minimization of
impacts in Subpart H,

{k} Make and document Factual
Determinations in § 230.11.

(1) Make and document Findings of
Compliance (§ 230.12) by comparing
Factual Determinations with the
requirements for discharge of § 230.10.
This outline of the steps to follow in
using the Guidelines is simplified for

- purposes of illustration. The actual
process followed may be iterative, with
the results of one step leading to a
reexamination of previous steps. The
permitting authority must address all of
the relevant provisions of the Guidelines
in reaching a Finding of Compliance in
an individual case.

§230.6 Adaptability.

(a) The manner in which these
Guidelines are used depends on the
physical, biological, and chemical nature
of the proposed extraction site, the
material to be discharged, and the
candidate disposal site, including any
other important components of the
ecosystem being evaluated.
Documentation to demonstrate
knowledge about the extraction site,
materials to be extracted, and the
candidate disposal site is an essential
component of guideline application.
These Guidelines allow evaluation and
documentation for a variety of activities,
ranging from those with large, complex
impacts on the aquatic environment to
those for which the impact is likely to be
innocuous. It is unlikely that the
Guidelines will apply in their entirety to
any one activity, no matter how
complex, It is anticipated that
substantial numbers of permit
applications will be for minor, routine
activities that have little, if any,
potential for significant degradation of
the aquatic environment. It generally is
not intended or expected that extensive
testing, evaluation or analysis will be
needed to make findings of compliance
in such routine cases. Where the
conditions for General permits are met,
and where numerous applications for
similar activities are likely, the use of
General permits will eliminate repetitive
evaluation and documentation for
individual discharges.

(b) The Guidelines uger, including the
agency or agencies responsible for

implementing the Guidelines, must
recognize the different levels of effort
that should be associated with varying
degrees of impact and require or prepare
commensurate documentation. The level
of documentation should reflect the
significance and complexity of the
discharge activity.

(c) An essential part of the evaluation
process involves making determinations
as to the relevance of any portion(s) of
the Guidelines and conducting further
evaluation only as needed. However,
where portions of the Guidelines review
procedure are “short form” evaluations,
there still must be sufficient information
(including consideration of both
individual and cumulative impacts) to
support the decision of whether to
specify the site for disposal of dredged
or fill material and to support the
decision to curtail or abbreviate the
evaluation process. The presumption
against the discharge in § 230.1 applies
to this decision-making.

{d) In the case of activities covered by
General permits or 208(b}(4)(B) and (C)
Best Management Practices, the analysis
and documentation required by the
Guidelines will be performed at the time
of General permit issuance or
208(b)(4)(B) and (C) Best Management
Practices promulgation and will not be
repeated when activities are conducted
under a General permit or 208{b)(4)(B)
and-(C) Best Management Practices
control. These Guidelines do not require
reporting or formal written
communication at the time individual
activities are initiated under a General
permit or 208(b)(4)(B) and (C) Best
Management Practices. However, a
particular General permit may require
appropriate reporting.

§230.7 General permits.

(a) Conditions for the issuance of
General permits. A General permit for a

. category of activities involving the

discharge of dredged or fill material
complies with the Guidelines if it meets
the applicable restrictions on the
discharge in § 230.10 and if the
permitting authority determines that:

" {1) The activities in such category are
similar in nature and similar in their
impact upon water quality and the
aquatic environment;

(2) The activities in such category will
have only minimal adverse effects when
performed separately; and

(3) The activities in such category w1ll
have only minimal cumulative adverse
effects on water quality and the aquatic
environment.

(b} Evaluation process. To reach the
determinations required in paragraph {a)
of this section, the permitting authority

shall set forth in writing an evaluation of
the potential individual and cumulative
impacts of the category of activities to
be regulated under the General permit.
While some of the information
necessary for this evaluation can be

- obtained from potential permittees and

others through the proposal of General
permits for public review, the evaluation
must be completed before any General
permit is issued, and the results must be
published with the final permit.

~{1) This evaluation shall be based
upon consideration of the prohibitions
listed in § 230.10(b) and the factors
listed in § 230.10(c), and shall include
documented information supporting
each factual determination in § 230.11 of
the Guidelines {consideratlion of
alternatives in § 230.10(a) are not
directly applicable to General permits);

(2) The evaluation shall include a

precise description of the activities to be
permitted under the General permit,
explaining why they are sufficiently
similar in nature and in environmental
impact to warrant regulation under a
single General permit based on Subparts
C-F of the Guidelines. Allowable ’
differences between activities which
will be regulated under the same
General permit shall be specified.
Activities otherwise similar in nature
may differ in environmental impact due
to their location in or near ecologically
sensitive areas, areas with unique
chemical or physical characteristics,

.areas containing concentrations of toxic

substances, or areas regulated for
specific human uses or by specific land
or water management plans (e.g., areas
regulated under an approved Coastal
Zone Management Plan). If there are
specific geographic areas within the
purview of a proposed General permit
{called a draft General permit under a
State 404 program), which are more
appropriately regulated by individual
permit due to the considerations cited in
this paragraph, they shall be clearly
delineated in the evaluation and-
excluded from the permit. In addition,
the permitting authority may require an
individual permit for any proposed
activity under a General permit where
the nature or location of the activity
makes an individual permlt more
appropriate.

{3) To predict cumulative effects, the
evaluation shall include the number of
individual discharge activities likely to
be regulated under a General permit

.until its expiration, including repetitions

of individual discharge activities at a
single location.
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Subpart B—~Compliance With the
Guidelines

§ 230.10 Restrictions on discharge.
Note.—Because other laws may apply to
particular discharges and because the Corps

of Engineers or State 484 agency may have
additional procedural and substantive
requirements, a discharge complying with the
requirement of these Guidelines will not
automatically receive a permit.

Although all requirements in § 230.10
must be met, the compliance evaluation
procedures will vary to reflect the
seriousness of the potential for adverse
impacts on the aquatic ecosystems
posed by specific dredged or fill
material discharge activities.

(a) Except as provided under
§ 404(b)(2), no discharge of dredged or
fill material shall be permitted if there is
a practicable alternative to the proposed
discharge which would have less
adverse impact on the aquatic
ecosystem, so long as the alternative
does not have other significant adverse
environmental consequences.

(1) For the purpose of this
requirement, practicable alternatives
include, but are not limited to:

(i) Activities which do not involve a
discharge of dredged or fill material into
the waters of the United States or ocean
waters; '

(ii) Discharges of dredged or fill
material at other locations in waters of
the United States or ocean waters;

(2] An alternative is practicable if it is
available and capable of being done
after taking into consideration cost,
existing technology, and logistics in light
of overall project purposes. If it is
otherwise a practicable alternative, an
area not presently owned by the
applicant which could reasonably be
obtainad, utilized, expanded or managed
in order to fulfill the basic purpose of
the proposed activity may be
considered.

(3) Where the activity associated with
a discharge which is proposed for a
special aquatic site (as defined in-
Subpart E) does not require access or
proximity to or siting within the special
aquatic site in question to fulfill its basic
purpose (i.e., is not “water dependent”},
practicable alternatives that do not
involve special aquatic sites are
presumed to be available, unless clearly
demonstrated otherwise. In addition,
where a discharge is proposed for a
special aquatic site, all practicable
alternatives to the proposed discharge
which do not involve a discharge into a
special aqualic site are presumed to
have less adverse impact on the aquatic
ecosystem, unless clearly demostrated
otherwise. :

(4) For actions subject to NEPA,
where the Corps of Engineers is the
permitting agency, the analysis of’
alternatives required for NEPA
environmental documents, including .
supplemental Corps NEPA documents,
will in most cases provide the
information for the evaluation of
alternatives under these Guidelines. On
occasion, these NEPA documents may
address a broader range of alternatives
than required to be considered under
this paragraph or may not have
considered the alternatives in sufficient

"detail to respond to the requirements of

these Guidelines. In the latter case, it
may be necessary to supplement these
NEPA documents with this additional
information.

(5) To the extent that practicable
alternatives have been identified and
evaluated under a Coastal Zone
Management program, a § 208 program,
or other planning process, such
evaluation shall be considered by the
permitting authority as part of the
consideration of alternatives under the
Guidelines. Where such evaluation is
less complete than that contemplated
under this subsegtion, it must be
supplemented accordingly.

(b) No discharge of dredged or fill
material shall be permitted if it:

(1) Causes or contributes, after
consideration of disposal site dilution
and dispersion, to violations of any
applicable State water quality standard;

(2) Violates any applicable toxic
effluent standard or prohibition under
section 307 of the Act;

(3) Jeopardizes the continued
existence of species listed as
endangered or threatened under the
Endangered Species Act of 1973, as
amended, or results in likelihood of the
destruction or adverse modification of a
habitat which is determined by the
Secretary of Interior or Commerce, as
appropriate, to be a critical habitat
under the Endangered Species Act of
1973, as amended. If an exemption has
been granted by the Endangered Species
Committee, the terms of such exemption

“shall apply in lieu of this subparagraph;

(4) Violates any requirement imposed
by the Secretary of Commerce to protect
any marine sanctuary designated under
Title III of the Marine Protection,
Research, and Sanctuaries Act of 1972.

(c) Except as provided under
§ 404(b)(2), no discharge of dredged or
fill material shall be permitted which
will cause or contribute to significant
degradation of the waters of the United
States. Findings of significant
degradation related to the proposed
discharge shall be based upon
appropriate factual determinations,
evaluations, and tests required by

Subparts B and G, after consideration of
Subparts C-F, with special emphasis on
the persistence and permanence of the
effects outlined in those subparts. Under
these Guidelines, effects contributing to
significant degradation considered
individually or collectively, include:

(1) Significantly adverse effects of the
discharge of pollutants on human health
or welfare, including but not limited to
effects on municipal water supplies,
plankton, fish, shellfish, wildlife, and
special aquatic sites.

(2) Significantly adverse effects of the
discharge of pollutants on life stages of
aquatic life and other wildlife dependent
on aquatic ecosystems, including the
transfer, concentration, and spread of
pollutants or their byproducts outside of
the disposal site through biological,
physical, and chemical processes;

(3) Significantly adverse effects of the
discharge of pollutants on aquatic
ecosystem diversity, productivity, and
stability. Such effects may include, but
are not limited to, loss of fish and
wildlife habitat or loss of the capacity of
a wetland to assimilate nutrients, purify
water, or reduce wave energy; or

{4) Significantly adverse effects of
discharge of pollutants on recreational,
aesthetic, and economic values.

(d) Except as provided under
§ 404(b)(2), no discharge of dredged or
fill material shall be permitted unless
appropriate and practicable steps have
been taken which will minimize
potential adverse impacts of the
discharge on the aquatic ecosystem,
Subpart H identifies such possible steps.

§230.11  Factual determinations.

The permitting authority shall
determine in writing the potential short-
term or long-term effects of a proposed
discharge of dredged or fill material on
the physical, chemical, and biological
components of the aguatic environment
in light of Subparts C-F. Such factual
determinations shall be used in § 230.12
in making findings of compliance or non-
compliance with the restrictions on
discharge in § 230.10. The evaluation
and testing procedures described in
§ 230.60 and § 230.61 of Subpart G shall
be used as necessary to make, and shall
be described in, such determination. The
determinations of effects of each
proposed discharge shall include the
following: :

(a) Physical substrate determinations.
Determine the nature and degree of
effect that the proposed discharge will
have, individually and cumulatively, on
the characteristics of the substrate at
the proposed disposal site.
Consideration shall be given to the
similarity in particle size, shape, and
degree of compaction of the material
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proposed for discharge and the material
constituting the substrate at the disposal
site, and any potential changes in
substrate elevation and bottom
contours, including changes outside of
the disposal site which may occur as a
result of erosion, slumpage, or other
movement of the discharged material.
The duration and physical extent of
substrate changes shall also be
considered. The possible loss of
environmental values (§ 230.20) and
aclions to minimize impact {Subpart H)
shall also be considered in making these
determinations. Potential changes in
substrate elevation and bottom contours
shall be predicted on the basis of the
proposed method, volume, location, and
rate of discharge, as well as on the
individual and combined effects of
current patterns, water circulation, wind
and wave action, and other physical
factors that may affect the movement of
the discharged material.

(b} Water circulation, fluctuation, and
salinity determinations. Determine the
nature and degree of effect that the -
proposed discharge will have
individually and cumulatively on water,
current patterns, circulation including
downstream flows, and normal water
fluctuation. Consideration shall be given
to water chemistry, salinity, clarity,
color, odor, taste, dissolved gas levels,
temperature, nutrients, and
eutrophication plus other appropriate

characteristics. Consideration shall also .

be given to the potential diversion or
obstruction of flow, alterations of
bottom contours, or other significant
changes in the hydrologic regime.
Additional consideration of the possible
loss of environmental values {§ 230.23—
.25) and actions to minimize impacts
(Subpart H), shall be used in making
these determinations. Potential
significant effects on the current
patterns, water circulation, normal
water fluctuation and salinity shall be
evaluated on the basis of the proposed
method, volume, location, and rate of
discharge, . R

{c) Suspended particulate/turbidity
determinations. Determine the nature
and degree of effect that the proposed
discharge will have, individually and
cumulatively, in terms of potential
changes in the kinds and concentrations
of suspended particulate/turbidity in the
vicinity of the disposal site.
Consideration shall be given to the grain
size of the material proposed for
discharge, the shape and size of the
plume of suspended particulates, the
duration of the discharge and resulting
plume and whether or not the potential
changes will cause violations of
applicable water quality standards.

Consideration should also be given to
the possible loss of environmental
values {§ 230.21) and to actions for
minimizing impacts (Subpart H).
Consideration shall include the
proposed method, volume, location, and
rate of discharge, as well as the
individual and combined effects of
current patterns, water circulation and
fluctuations, wind and wave action, and
other physical factors on the movement
of suspended particulates.

(d) Contaminant determinations.
Determine the degree to which the
material proposed for discharge will
introduce, relocate, or increase
contaminants. This determination shall
consider the material to be discharged,
the aquatic environment at the proposed
disposal site, and the availability of
contaminants.

(e) Aquatic ecosystem and organism
determinations. Determine the nature
and degree of effect that the proposed
discharge will have, both individually
and cumulatively, on the structure and
function of the aquatic ecosystem and
organisms. Consideration shall be given
to the effect at the proposed disposal
site of potential changes in substrate
characteristics and elevation, water or
substrate chemistry, nutrients, currents,

circulation, fluctuation, and salinity, on

the recolonization and existence of
indigenous aquatic organisms or
communities. Possible loss of
environmental values (§ 230.31), and -
actions to minimize impacts (Subpart H)
shall be examined. Tests as described in
§ 230.61 (Evaluation and Testing), may
be required to provide information on
the effect of the discharge material on
communities or populations of
organisms expected to be exposed to it

{f) Proposed disposal site
determinations. (1) Each disposal site
shall be specified through the
application of these Guidelines. The
mixing zone shall be confined to the
smallest practicable zone within each
specified disposal site that is consistent
with the type of dispersion determined
to be appropriate by the application of
these Guidelines. In a few special cases
under unique environmental conditions,
where there is adequate justification to
show that widespread dispersion by
natural means will result in no
significantly adverse environmental
effects, the discharged material may be
intended to be spread naturally in a very
thin layer over a large area of the
substrate rather than be contained
within the disposal site.

(2} The permitting authority and the
Regional Administrator shall consider .
the following factors in determining the
acceptability of a proposed mixing zone:

(i) Depth of water at the disposal site;

{ii) Current velocity, direction, and
variability at the disposal site;

(iii) Degree of turbulence;.

(iv) Stratification attributable to
causes such as obstructions, salinity or
density profiles at the disposal site;

(v) Discharge vessel speed and
direction, if appropriate;

{vi) Rate of discharge;

{vii) Ambient concentration of
constituents of interest;

(viii) Dredged material characteristics,
particularly concentrations of
constituents, amount of material, type of
material {sand, silt, clay, etc.) and
settling velocities;

{ix) Number of discharge actions per
unit of time;

(x) Other factors of the disposal site
that affect the rates and patterns of
mixing. :

(g) Determination of cumulative
effects on the aquatic ecosystem. (1)
Cumulative impacts are the changes in
an aquatic ecosystem that are
attributable to the collective effect of a
number of individual discharges of
dredged or fill material. Although the
impact of a particular discharge may
constitute a minor change in itself, the
cumulative effect of numerous such
piecemeal changes can result in a major

"impairment of the water resources and

interfere with the productivity and
water quality of existing aquatic
ecosystems. i

(2) Cumulative effects attributable to
the discharge of dredged or fill material
in waters of the United States should be -
predicted to the extent reasonable and
practical. The permitting authority shall
collect information and solicit
information from other sources about

- the cumulative impacts on the aquatic

ecosystem. This information shall be

~documented and considered during the

decision-making process concerning the
evaluation of individual permit
applications, the issuance of a General
permit, and monitoring and enforcement
of existing permits.

(h) Determination of secondary
effects on the aquatic ecosystem. (1)
Secondary effects are effects on an
aquatic ecosystem that are associated
with a discharge of dredged or fill
materials, but do not result from the
actual placement of the dredged or fill
material. Information about secondary
eifects on aquatic ecosystems shall be
considered prior to the time final section
404 action is taken by permitting
authorities. '

(2) Some examples of secondary
effects on an aquatic ecosystem are
fluctuating water levels in an
impoundment and downstream-
associated with the operation of a dam,
septic tank leaching and surface runoff
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from residential or commercial
developments on fill, and leachate and
runoff from a sanitary landfill located in
waters of the U.S. Activities to be
conducted on fast land created by the
discharge of dredged or fill material in
waters of the United States may have
secondary impacts within those waters
which should be considered in
evaluating the impact of creating those
fast lands.

§230.12 Findings of compliance or non-
compliance with the restrictions on
discharge. .

{a) On the basis of these Guidelines
(Subparts C through G} the proposed
disposal sites for the discharge of
dredged or fill material must be:

(1) Specified as complying with the
requirements of these Guidelines; or

{2) Specified as complying with the
requirements of these Guidelines with
the inclusion of appropriate and
practicable discharge conditions (see
Subpart H) to minimize pollution or
adverse effects to the affected aquatic
ecosystems; or

(3) Specified as failing to comply with
the requirements of these Guidelines
where:

(i) There is a practicable alternative to
the proposed discharge that would have
less adverse effect on the aquatic
ecosystem, so long as such alternative -
does not have other significant adverse
environmental consequences; or

(ii) The proposed discharge will result
in significant degradation of the aquatic
ecosystem under § 230.10(b) or [c); or

(iii) The proposed discharge does not
include all appropriate and practicable
measures to minimize potential harm to
the aquatic ecosystem; or

(iv) There does not exist sufficient
information to make a reasonable
judgment as to whether the proposed
discharge will comply with these
Guidelines. :

{b) Findings under this section shall
be set forth in writing by the permitting
authority for each proposed discharge
and made available to the permit
applicant. These findings shall include
the factual determinations required by
§ 230.11, and a brief explanation of any
adaptation of these Guidelines to the
activity under consideration. In the case
of a General permit, such findings shall
be prepared at the time of issuance of
that permit rather than for each
subsequent discharge under the
authority of that permit.

Subpart C—Potential impacts on
Physical and Chemical Characteristics
of the Aquatic Ecosystem

Note.—The effects described in this
subpart should be considered in making the

factual determinations and the findings of
compliance or non-compliance in Subpart B.

§ 230.20 Substrate.

(a)} The substrate of the aquatic
ecosystem underlies open waters of the
United States and constitutes the

- surface of wetlands. It consists of

organic and inorganic solid materials
and includes water and other liguids or
gases that fill the spaces between solid
particles.

{b) Possible loss of environmental
characteristics and values: The
discharge of dredged or fill material can
result in varying degrees of change in
the complex physical, chemical, and
biological characteristics of the
substrate. Discharges which alter
substrate elevation or contours can
result in changes in water circulation,
depth, current pattern, water fluctuation
and water temperature. Discharges may
adversely affect bottom-dwelling
organisms at the site by smothering
immobile forms or forcing mobile forms
to migrate. Benthic forms present prior
to a discharge are unlikely to recolonize
on the discharged material if it is very
dissimilar from that of the discharge
site. Erosion, slumping, or lateral
displacement of surrcunding bottom of

."such deposits can adversely affect areas

of the substrate outside the perimeters
of the disposal site by changing or
destroying habitat. The bulk and
composition of the discharged material
and the location, method, and timing of
discharges may all influence the degree
of impact on the substrate.

§230.21 Suspended particulates/turbidity.

(a) Suspended particulates in the
aquatic ecosystem consist of fine-
grained mineral particles, usually
smaller than silt, and organic particles.
Suspended particulates may enter water
bodies as a result of land runoff,
flooding, vegetative and planktonic
breakdown, resuspension of bottom
sediments, and man’s activities
including dredging and filling.
Particulates may remain suspended in
the water column for variable periods of
time as a result of such factors as
agitation of the water mass, particulate
specific gravity, particle shape, and
physical and chemical properties of
particle surfaces.

(b) Possible loss of environmental
characteristics and values: The
discharge of dredged or fill material can
result in greatly elevated levels of
suspended particulates in the water
column for varying lengths of time.
These new levels may reduce light
penetration and lower the rate of
photosynthesis and the primary
productivity of an aquatic area if they

last long enough. Sight-dependent
species may suffer reduced feeding
ability leading to limited growth and
lowered resistance to disease if high
levels of suspended particulates persist.
The biological and the chemical content
of the suspended material may react
with the dissclved oxygen in the water,
which can result in oxygen depletion.
Toxic metals and organics, pathogens.
and viruses absorbed or adsorbed to
fine-grained particulates in the material
may become biologically available to
organisms either in the water column or
on the substrate. Significant increases in
suspended particulate levels create
turbid plumes which are highly visible
and aesthetically displeasing. The
extent and persistence of these adverse
impacts caused by discharges depend
upon the relative increase in suspended
particulates above the amount occurring
naturally, the duration of the higher
levels, the current patterns, water level,
and fluctuations present when such
discharges occur, the volume, rate, and
duration of the discharge, particulate
deposition, and the seasonal timing of
the discharge. :

§230.22 Water.

(a) Water is the part of the aquatic
ecosystem in which organic and
inorganic constituents are dissolved and
suspended. It constitutes part of the
liquid phase and is contained by the
substrate. Water forms part of a
dynamic aquatic life-supporting system.
Water clarity, nutrients and chemical
content, physical and bielcgical content,
dissolved gas levels, pH, and
temperature contribute to its life-
sustaining capabilities.

(b) Possible loss of environmental
characteristics and values: The
discharge of dredged or fill material can
change the chemistry and the physical
characteristics of the receiving water at
a disposal site through the introduction
of chemical constituents in suspended or
dissolved form, Changes in the clarity,
color, odor, and taste of water and the
addition of contaminants can reduce or
eliminate the suitability of water bodies
for populations of aquatic organisms,
and for human consumption, recreation,
and aesthetics. The introduction of
nutrients or organic material to the
water column as a result of the
discharge can lead to a high biochemical
oxygen demand (BOD), which in turn
can lead to reduced dissclved oxygen,
thereby potentially affecting the survival
of many aquatic organisms. Increases in
nutrients can favor one group of
organisms such as algae to the detriment
of other more desirable types such as
submerged aquatic vegetation,
potentially causing adverse health



Federal Register / Vol. 45, No. 249 / Wednesday, December 24, 1980 / Rules and Regulations 85351

effects, objectionable tastes and odors,
and other problems.

§230.23 Current patterns and water
clrg:ulatlon.

(a) Current patterns and water
circulation are the physical movements
of water in the aquatic ecosystem.
Currents and circulation respond to
natural forces as modified by basin

shape and cover, physical and chemical _

characteristics of water strata and
masses, and energy dissipating factors.
{b) Possible loss of environmental

characteristics and values: The
discharge of dredged or fill material can
modify current patterns and water
circulation by obstructing flow, changing
the direction or velocity of water flow,
changing the direction or velocity of
water flow and circulation, or otherwise
changing the dimensions of a water
body. As a result, adverse changes can
occur in: location, structure, and
dynamics of aquatic communities;
shoreline and substrate erosion and
depositon rates; the deposition of

- suspended particulates; the rate and
extent of mixing of dissolved and
suspended cornponents of the water
body; and water stratification.

$§230.24 Normal water fluctuations.

(a) Normal water fluctuations in a
natural aquatic system consist of daily,
seasonal, and annual tidal and flood
fluctuations in water level. Biological
and physical components of such a
system are either attuned to or
characterized by these periodic water
fluctuations. :

(b) Possible loss of environmental
characteristics and values: The
-discharge of dredged or fill material can
alter the normal water-level fluctuation
pattern of an area, resulting in
prolonged periods of inundation,
exaggerated extremes of high and low
water, or a static, nonfluctuating water
level. Such water level modifications
may change salinity patterns, alter
erosion or sedimentation rates,
aggravate water temperature exiremes,
and upset the nutrient and dissolved
oxygen balance of the aquatic
ecosystem. In addition, these
modifications can alter or destroy
communities and populations of aquatic
animals and vegetation, induce
populations of nuisance organisms,
modify habitat, reduce food supplies,
restrict movement.of aquatic fauna,
destroy spawning areas, and change
adjacent, upstream, and downstream
areas.

§230.25 Salinity gradients,

(a) Salinity gradients form where salt
water from the ocean meets and mixes
with fresh water from land.

{b}) Possible loss of environmental
characteristics and values: Obstructions
which divert or restrict flow of either
fresh or salt water may change existing
salinity gradients. For example, partial
blocking of the entrance to-an estuary or
river mouth that significantly restricts
the movement of the salt water into and
out of that area can effectively lower the
volume of salt water available for
mixing within that estuary. The
downstream migration of the salinity
gradient can occur, displacing the
maximum sedimentation zone and
requiring salinity-dependent aquatic
biota to adjust to the new conditions,
move to new locations if possible, or
perish. In the freshwater zone, discharge
operations in the upstream regions ¢an
have equally adverse impacts, A
significant reduction in the volume of
fresh water moving into an estuary
below that which is considered normal
can affect the location and type of
mixing thereby changing the
characteristic salinity patterns. The
resulting changed circulation pattern
can cause the upstream migration of the
salinity gradient displacing the maximim

- sedimentation zone. This migration may
“affect those organisms that are adapted

to freshwater environments. It may also
affect municipal water supplies.

Note.—Possible actions to minimize
adverse impacts regarding site characteristics
can be found in Subpart H. :

Subpart D—Potential Impacts on
Biolagical Characteristics of the
Aquatic Ecosystem

Note.~The impacts described in this
subpart should be considered in making the
factual determinations and the findings of
compliance or non-compliance in Subpart B.

§230.30 Threatened and endangered
species.

{a) An endange 2d species is a plant
or animal in danger of extinction
throughout all or a significant portion of
its range. A threatened species is one in
danger of becoming an endangered
species in the foreseeable future
throughout all or a significant portion of
itg range. Listings of threatened and
endangered species as well as critical
habitats are maintained by some
individual States and by the U.S. Fish
and Wildlife Service of the Department
of the Interior (codified annually at 50
CFR § 17.11). The Department of
Commerce has authority over some
threatened and endangered marine
mammals, fish and reptiles.

B-18

(b} Possible loss of values: The major
potential impacts on threatened or
endangered species from the dischaige
of dredged or fill material include?

(1] Covering or otherwise directly
killing species;

{2) The impairment or destructian of
habitat to which these species are
limited. Elements of the aquatic habitat
which are particularly crucial to the
continued survival of some threatened
or endangered species include adequate
good quality water, spawning and
maturation areas, nesting areas,
protective cover, adequate and reliable
food supply, and resting areas for
migratory species. Each of these
elements can be adversely affected by
changes in either the normal water-
conditions for clarity, cfemical content, -
nutrient balance, dissolved oxygen, pH,
temperature, salinity, current patterns,
circulation and fluctuation, or the
physical removal of habitat; and

(3) Facilitating incompatible activities.

{c) Where consultation with the
Secretary of the Interior occurs under
Section 7 of the Endangered Species
Act, the conclusions of the Secretary
concerning the impact(s) of the
discharge on threatened and endangered
species and their habitat shall be
considered final.

§230.31 Fish, crustaceans, mollusks and .

.other aquatic organisms in the food web.

(a) Aquatic organisms in the food web
include, but are not limited to, finfish,
crustaceans, mollusks, insects, annelids,
planktonic organisms, and the plants
and animals on which they feed and
depend upon for their needs. All forms
and life stages of an organism,
throughout its geographic range, are
included in this category.

{b) Possible loss of values: The
discharge of dredged or fill material can
variously affect populations of fish,
crustaceans, mollusks and other food
web organisms through the release of
contaminants which adversely affect
adults, juveniles, larvae, or eggs, or
result in the establishment or
proliferation of an undesirable
competitive species of plant or animal at
the expense of the desired resident
species. Suspended particulates settling
on attached or buried eggs can smother

 the eggs by limiting or sealing off their

exposure to oxygenated water.
Discharge of dredged and fill material
may result in the debilitation or death of
sedentary organisms by smothering,
exposure to chemical contaminants in
dissolved or suspended form, exposure
to high levels of suspended particulates,
reduction in food supply, or alteration of
the substrate upon which they are
dependent. Mollusks are particularly
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sensitive to the discharge of material
during periods of reproduction and
growth and development due primarily
to their limited mobility. They can be
rendered unfit for human consumption
by tainting, by production and
accumulation of toxins, or by ingestion
and retention of pathogenic organisms.
viruses, heavy metals or persistent
synthetic organic chemicals. The
discharge of dredged or fill material can
redirect, delay, or stop the reproductive
and feeding movements of some species
of fish and crustacea, thus preventing
their aggregation in accustomed places
such as spawning or nursery grounds
and potentially leading to reduced
populations. Reduction of detrital
feeding species or other representahves
of lower trophic levels can impair the
flow of energy from primary consumers
to higher trophic levels. The reduction or
potential elimination of food chain
organism populations decreases the
overall productivity and nutrient export
capability of the ecosystem,

§230.32 Other wildlife.

(a) Wildlife associated with aquatic
ecosystems are resident and transient
mammals, birds, reptiles, and
amphibians.

(b} Possible loss of values: The
discharge of dredged or fill material can
result in the loss or change of breeding
and nesting areas, escape cover, travel
corridors, and preferred food sources for
resident and transient wildlife species
" associated with the aquatic ecosystem.
These adverse impacts upon wildlife
habitat may result from changes in
water levels, water flow and circulation,
salinity, chemical content, and substrate
characteristics and elevation. Increased
water turbidity can adversely affect
wildlife species which rely upon sight to.
feed, and disrupt the respiration and
feeding of certain aquatic wildlife and
food chain organisms. The availability
of contaminants from the discharge of
dredged or fill material may lead to the
bioaccumulation of such contaminants
in wildlife. Changes in such physical
and chemical factors of the environment
may favor the introduction of
undesirable plant and animal species at
the expense of resident species and
communities. In some aquatic
environments lowering plant and animal
species diversity may disrupt the normal
functions of the ecosystem and lead to
reductions in overall biological
productivity.

Note.—Possible actions to minimize
adverse impacts regarding characteristics of
biological components of the aquatic
ecosystem can be found in Subpart H. -

Subpart E—~Potential Impacts on
Special Aquatic Sites

Note.—The impacts described in this
subpart should be considered in making the
factual determinations and the findings of
compliance or non-compliance in Subpart B.
The definition of special aquatic sites is

_ found in § 230.3{q-1).

§ 230.40 Sanctuaries and refuges.

(a) Sanctuaries and refuges consist of
areas designated under State and
Federal laws or local ordinances to be
managed principally for the preservation
and use of fish and wildlife resources.

(b) Possible loss of values:
Sanctuaries and refuges may be affected
by discharges of dredged or fill material
which will:

(1) Disrupt the breeding, spawmng,
migratory movements or other critical
life requirements of resident or transxent
fish and wildlife resources;

(2) Create unplanned, easy and
incompatible human access to remote
aquatic areas;

(3) Create the need for frequent
maintenance activity;

{4) Result in the establishment of
undesirable competitive species of
plants and animals;

{5) Change the balance of water and
land areas needed to provide cover,
food, and other fish and wildlife habitat
requirements in a way that modifies
sanctuary or refuge management
practices;

(6) Result in any of the other adverse
impacts discussed in Subparts Cand D
as they relate to a particular sanctuary
or refuge.

§230.41 Wetlands,

(a){1) Wetlands consist of areas that
are inundated or saturated by surface or
ground water at a frequency and
duration sufficient to support, and that’
under normal circumstances do support,
a prevalence of vegetation typically
adapted for life in saturated soil
conditions.

(2) Where wetlands are adjacent to
open water, they generally constitute the
transition to upland. The margin
between wetland and open water can
best be established by specialists
familiar with the local environment,
particularly where emergent vegetation
merges with submerged vegetation over
a broad area in such places as the
lateral margins of open water,
headwaters, rainwater catch basins, and
groundwater seeps. The landward
margin of wetlands also can best be
identified by specialists familiar with
the local environment when vegetation
from the two regions merges over a
broad area.

(3) Wetland vegetation consists of
plants that require saturated soils to
survive {obligate wetland plants) as well
as plants, including certain trees, that
gain a competitive advantage over
others because they can tolerate
prolonged wet s0il conditions and their
competitors cannot. In addition to plant
populations and communities. wetlands
are delimited by hydrological and
physical characteristics of the
environment, These characteristics
should be considered when information
about them is needed to supplement
information available about vegetation,
or where wetland vegetation has been
removed or is dormant.

{b) Possible loss of values: The
discharge of dredged-or fill material in
wetlands is likely to. damage or destroy
habitat and adversely affect the
biological productivity of wetlands
ecosystems by smothering, by
dewatering, by permanently flooding, or
by altering substrate elevation or
periodicity of water movement. The
addition of dredged or fill material may
destroy wetland vegetation or result in
advancement of succession to dry land
species. It may reduce or eliminate
nutrient exchange by a reduction of the
system’s productivity, or by altering
current patterns and velocities.
Disruption or elimination of the wetland
system can degrade water quality by
obstructing circulation patterns that
flush large expanses of wetland
systems, by interfering with the
filtration function of wetlands, or by
changing the aquifer recharge capability

.of a wetland. Discharges can also

change the wetland habitat value for
fish and wildlife as discussed in Subpart
D. When disruptions in flow and

_ circulation patterns occur, apparently

minor loss of wetland acreage may
result in major losses through secondary
impacts. Discharging fill material in
wetlands as part of municipal, industrial
or recreational development may modify
the capacity of wetlands to retain and
store floodwaters and to serve as a
buffer zone shielding upland areas from
wave actions, storm damage and
erosion.

§230.42 Mud fiats

.(2) Mud flats are broad flat areas
along the sea coast and in coastal rivers
to the head of tidal influence and in
inland lakes, ponds, and riverine
systems. When mud flats are inundated.
wind and wave action may resuspend
bottom sediments. Coastal mud flats are
exposed at exiremely low tides and
inundated at high tides with the water
table at or near the surface of the
substrate, The substrate of mud flats
contains organic material and particles
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smaller in size than sand. They are
either unvegetated or vegetated only by
algal mats.

(b) Possible loss of values: The
discharge of dredged or fill material can
cause changes in water circulation
patterns which may permanently flood
or dewater the mud flat or disrupt
periodic inundation, resulting in an
increase in the rate of erosion or
accretion. Such changes can deplete or
eliminate mud flat biota, foraging areas,
and nursery areas. Changes in
inundation patterns can affect the
chemical and biological exchange and
decomposition process occurring on the
mud flat and change the deposition of
suspended material affecting the
productivity of the area. Changes may
reduce the mud flat's capacity to
dissipate storm surge runoff,

§230.43 Vegetated shallows.

(a) Vegetated shallows are
permanently inundated areas that under
normal circumstances support
communities of rooted aquatic
vegetation, such as turtle grass and
eelgrass in estuarine or marine systems
as well as a number of freshwater
species in rivers and lakes.

(b} Possible loss of values: The
discharge of dredged or fill material can
smother vegetation and benthic
organisms. It may also create unsuitable
conditions for their continued vigor by:
(1) changing water circulation patterns;
(2) releasing nutrients that increase
undesirable algal populations; (3)
releasing chemicals that adversely
affect plants and animals; (4) increasing
turbidity levels, thereby reducing light
penetration and hence photosynthesis;
and (5) changing the capacity ofa
vegetated shallow to stabilize bottom
materials and decrease channel
shoaling. The discharge of dredged or
fill material may reduce the value of
vegetated shallows as nesting,
spawning, nursery, cover, and forage
areas, as well as their value in’
protecting shorelines from erosion and
wave actions. It may also encourage the
growth of nuisance vegetation.

§ 230.44 Coral reefs.

(a) Coral reefs consist of the skeletal
deposit, usually of calcareous or
silicaceous materials, produced by the
vital activities of anthozoan polyps or
other invertebrate organisms present in
growing portions of the reef.

(b) Possible loss of values: The
discharge of dredged or fill material can
adversely affect colonies of reef building
organisms by burying them, by releasing
contaminants such as hydrocarbons into
the water column, by reducing light
penetration through the water, and by

increasing the level of suspended
particulates. Coral organisms are

- extremely sensitive to even slight

reductions in light penetration or
increases in suspended particulates.
These adverse effects will cause a loss
of productive colonies which in turn
provide habitat for many species of
highly specialized aquatic organisms.

§ 230.45 Riffie and pool complexes.

(a) Steep gradient sections of streams
are sometimes characterized by riffle
and pool complexes. Such stream
sections are recognizable by their
hydraulic characteristics. The rapid
movement of water over a coarse
substrate in riffles results in a rough

" flow, a turbulent surface, and high

dissolved oxygen levels in the water.
Pools are deeper areas associated with
riffles. Pools are characterized by a
slower stream velocity, a steaming flow,
a smooth surface, and a finer substrate.
Riffle and pool complexes are

~ particularly valuable habitat for fish and

wildlife.

{b) Possible loss of values: Discharge
of dredged or fill material can eliminate
riffle and pool areas by displacement,
hydrologic modification, or -
sedimentation. Activities which affect
riffle and pool areas and especially -
riffle/pool ratios, may reduce the
aeration and filtration capabilities at the
discharge site and downstream, may
reduce stream habitat diversity, and
may retard repopulation of the disposal
site and downstream waters through
sedimentation and the creation of
unsuitable habitat. The discharge of

" dredged or fill material which alters

stream hydrology may cause scouring or
sedimentation of riffles and pools.
Sedimentation induced through -
hydrological modification or as a direct
result of the deposition of
unconsolidated dredged or fill material
may clog riffle and pool areas, destroy
habitats, and create anaerobic
conditions. Eliminating pools and
meanders by the discharge of dredged or
%ill material can reduce water holding
1apacity of streams and cause rapid
runoff from a watershed. Rapid runoff
can deliver large quantities of flood
water in a short time to downstream
areas resulting in the destruction of
natural habitat, high property loss, and
the need for further hydraulic
modification.

Note.—Possible actions to minimize-
adverse impacts on site or material

_ characteristics can be found in Subpart H.

B-20

- Subpart F—~Potential Etfects on

Human Use Characteristics

Note.—The effects described in this
subpart should be considered in making the
factual determinations and the findings of
compliance or non-compliance in Subpart B.

§ 230.50 Municlpal and private water
supplies.

(a) Municipal and private water
supplies consist of surface water or
ground water which is directed to the
intake of a municipal or private water

supply system.

(b) Possible loss of values: Discharges
can affect the quality of water supplies
with respect to color, taste, odor,
chemical content and suspended
particulate concentration, in such a way
as to reduce the fitness of the water for
consumption, Water can be rendered
unpalatable or unhealthy by the
addition of suspended particulates,
viruses and pathogenic organisms, and
dissolved materials. The expense of
removing such substances before the
water is delivered for consumption can
be high. Discharges may also affect the
quantity of water available for
municipal and private water supplies. In
addition, certain commonly used water
treatment chemicals have the potential
for combining with some suspended or
dissolved substances from dredged or
fill material to form other products that
can have a toxic effect on consumers.

$230.51 Recreational and commercial
fisheries. :

(a) Recreational and commercial
fisheries consist of harvestable fish,
crustaceans, shellfish, and other aquatic
organisms used by man.

{b) Passible loss of values: The
discharge of dredged or fill materials
can affect the suitability of recreational
and commercial fishing grounds as
habitat for populations of consumable
aquatic organisms. Discharges can result
in the chemical contamination of
recreational or commercial fisheries.
They may also interfere with the
reproductive success of recreational and
commercially important aquatic species
through disruption of migration and
spawning areas. The introduction of
pollutants at critical times in their life
cycle may directly reduce populations of
commercially important aquatic
organisms or indirectly reduce them by
reducing organisms upon which they
depend for food. Any of these impacts
can be of short duration or prolonged,
depending upon the physical and
chemical impacts of the discharge and
the biological availability of
contaminants to aquatic organisms.
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§ 230.52 Water-related recreation.

(a) Water-related recreation
encompasses activities undertaken for
amusement and relaxation. Activities
encompass two broad categories of use:
consumptive, e.g., harvesting resources
by hunting and fishing; and non-
comsumptive, e.g. canoeing and sight-
seeing.

(b} Possihle loss of values: One of the
more important direct impacts of
dredged or fill disposal is to impair or
destroy the resources which support
recreation activities. The disposal of
dredged or fill material may adversely
modify or destroy water use for
recreation by changing turbidity,
suspended particulates, temperature,
dissolved oxygen, dissolved materials,
toxic materials, pathogenic organisms,
quality of habitat, and the aesthetic
qualities of sight, taste, odor, and color.

§ 230.53 Aesthetics.

(a) Aesthetics associated with the
aquatic ecosystem consist of the
perception of beauty by one or a
combination of the senses of sight,
hearing, touch, and smell. Aesthetics of
aquatic ecosystems apply to the quality
of life enjoyed by the general public and
property owners. .

(b) Possible loss of values: The
discharge of dredged or fill material can
mar the beauty of natural aquatic
ecosystems by degrading water quality,
creating distracting disposal sites,
inducing inappropriate development,
encouraging unplanned and
incompatible human access, and by
destroying vital elements that contribute
to the compositional harmony or unity,
visual distinctiveness, or diversity of an
area, The discharge of dredged or {ill
material can adversely affect the
particular features, traits, or
characteristics of an aquatic area which
make it valuable to property owners.
Activities which degrade water quality,
disrupt natural substrate and
vegetational characteristics, deny
access to or visibility of the resource, or
result in changes in odor, air quality, or
noise levels may reduce the value of an
aquatic area to private property owners.

§ 230.54 Parks, national and historical
monuments, national seashores, wilderness
areas, research sites, and similar
preserves.

(a) These preserves consist of areas
designated under Federal and State
laws or local ordinances to be managed
for their aesthetic, educational,
“historical, recreational, or scientific
value.

(b} Possible loss of values: The
discharge of dredged or fill material into
such areas may modify the aesthetic,

educational, historical, recreational
and/or scientific qualities thereby
reducing or eliminating the uses for
which such sites are set aside and
managed.

Note.—Possible actions to minimize
adverse impacts regarding site or material
characteristics can be found in Subpart H.

Subpart G—Evaluation and Testing

§230.60 General evaluation of dredged or
fill material.

The purpose of these evaluation
procedures and the chemical and
biological testing sequence outlined in
§ 230.61 is to provide information to
reach the determinations required by
§ 230.11. Where the results of prior
evaluations, chemical and biological
tests, scientific research, and experience
can provide information helpful in
making a determination, these should be
used. Such prior results may make new
testing unnecessary. The information
used shall be documented. Where the
same information applies to more than
one determination, it may be
documented once and referenced in
later determinations. .

(a) If the evaluation under paragraph
(b) indicates the dredged or fill material
is not a carrier of contaminants, then the
required determinations pertaining to
the presence and effects of
contaminants can be made without
testing. Dredged or fill material is most
likely to be free from chemical,
biological, or other pollutants where it is
composed primarily of sand, gravel, or
other naturally occurring inert material.
Dredged material so composed is
generally found in areas of high current
or wave energy such as streams with
large bed loads or coastal areas with
shifting bars and channels. However,
when such material is discolored or
contains other indications that
contaminants may be present, further
inquiry should be made.

{b) The extraction site shall be
examined in order to assess whether it

is sufficiently removed from sources of
‘pollution to provide reasonable

assurance that the proposed discharge
material is not a carrier of
contaminantg. Factors to be considered
include but are not limited to:

+ (1) Potential routes of contaminants or
contaminated sediments to the
extraction site, based on hydrographic
or other maps, aerial photography, or
other materials that show watercourses,
surface relief, proximity to tidal

*movement, private and public roads,

location of buildings, municipal and
industrial areas, and agricultural or
forest lands.
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- (2) Pertinent results from tests
previously carried out on the malerial at
the extraction site, or carried out on
similar material for other permitted
projects in the vicinity. Materials shall
be considered similar if the sources of
contamination,-the physical
configuration of the sites and the
sediment composition of the materials
are comparable, in light of water
circulation and stratification, sediment
accumulation and general sediment
characteristics. Tests from other sites
may be relied on only if no changes
have occurred at the extraction sites to
render the results irrelevant.

{3) Any potential for significant
introduction of persistent pesticides

from land runoff or percolation;

(4) Any records of spills or disposal of
petroleum products or substances ’
designated as hazardous under section
311 of the Clean Water Act (See 40 CFR
116);

(5) Information in Federal, State and

- local records indicating significant

introduction of pollutants from
industries, municipalities, or other
sources, including types and amounts of
waste materials discharged along the
potential routes of contaminants to the
extraction site; and .

(6) Any possibility of the presence of
substantial natural deposits of minerals
or other substances which could be
released to the aquatic environment in
harmful quantities by man-induced
discharge activities. :

{c} To reach the determinations in
§ 230.11 involving potential effects of the
discharge on the characteristics of the
disposal site, the narrative guidance in
Subparts C-F shall be used along with
the general evaluation procedure in
§ 230.60 and, if necessary, the chemical
and biological testing sequence in
§ 230.61. Where the discharge site is
adjacent to the extraction site and
subject to the same sources of
contaminants, and materials at the two
sites are substantially similar, the fact
that the material to be discharged may
be a carrier of contaminants is not likely
to result in degradation of the disposal
site. In such circumstances, when
dissolved material and suspended
particulates can be controlled to prevent
carrying pollutants to less contaminated
areas, testing will not be required.

(d) Even if the § 230.60(b) evaluation
(previous tests, the presence of polluting
industries and information about their
discharge or runoff into waters of the
U.S., bioinventories, etc.) leads to the
conclusion that there is a high

_ probability that the material proposed -

for discharge is a carrier of
contaminants, testing may not be
necessary if constraints are available to
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reduce contamination to acceptable
levels within the disposal site and to
prevent contaminants from being
transported beyond the boundaries of
the disposal site, if such constraints are
acceptable to the permitting autharity
and the Regional Administrator, and if
the potential discharger is willing and
able to implement such constraints.
However, even if tests are not
performed, the permitting authority must
still determine the probable impact of
the operation on the receiving aquatic .
pcosystem. Any decision not to test
must be explained in the determinations
nade under § 230.11.

1230.61 Chemical, biological, and phycsical
waluation and testing.

Note.—The Agency is today proposing
evised testing guidelines, The evaluation and
esting procedures in this section are based
n the 1975 § 404(b)(1) interim final

suidelines and shall remain in effect until the.

evised testing guidelines are published as
inal regulations.

(a) No single test or approach can be
pplied in all cases to evaluate the
ffects of proposed discharges of
redged or fill materials. This section
rovides some guidance in determining
thich test and/or evaluation procedures
re appropriate in a given case. Interim
sidance to applicants concerning the
pplicability of specific approaches or
rocedures will be furnished by the
ermitting authority.

(b) Chemical-biological interactive
fects. The principal concerns of
ischarge of dredged or fill material that
»ntain contaminants are the potential
fects on the water column and on
ymmunities of aquatic organisms.

(1) Evaluation of chemical-biological
teractive effects. Dredged or fill
aterial may be excluded from the
-aluation procedures specified in
wragraphs (b)(2) and (3) of this section

it is determined, on the basis of the

-aluation in § 230.60, that the

:elihood of contamination by

ntaminants is acceptably low, unless

e permitting authority, after evaluating

«d considering any comments received

ym the Regional Administrator,
stermines that these procedures are
:cessary. The Regional Administrator
ay require, on a case-by-case basis,
sting approaches and procedures by
ating what additional information is
seded through further analyses and
yw the results of the analyses will be
‘value in evaluating potential
wironmental effects.

If the General Evaluation indicates the
-esence of a sufficiently large number
‘chemicals to render impractical the
entification of all contaminants by
iemical testing, information may be

obtained from bioassays in lieu of
chemical tests. )

(2) Water column effects. (i} -
Sediments normally contain constituents
that exist in various chemical forms and
in various concentrations in several
locations within the sediment, An
elutriate test may be used-to predict the
effect on water quality due to release of
contaminants from the sediment to the
water column. However, in the case of
fill material originating on land which

- may be a carrier of contaminants, a

water leachate test is appropriate.

{i1) Major constituents to be analyzed
in the elutriate are those deemed critical
by the permitting authority, after
evaluating and considering any
comments received from the Regional
Administrator, and considering results
of the evaluation in § 230.60. Elutriate
concentrations should be compared to
concentrations of the same constituents
in water from the disposal site. Results
should be evaluated in light of the
volume and rate of the intended
discharge, the type of discharge, the
hydrodynamic regime at the disposal.
site, and ather information relevant to
the impact on water quality. The
permitting authority should consider the
mixing zone in evaluating water column
effects. The permitting authority may
specify bioassays when such procedures
will be of value. )

{3) Effects on benthos, The permitting
authority may use an appropriate
benthic bioassay (including
bicaccumulation tests) when such
procedures will be of value in agsessing
ecological effects and in establishing
discharge conditions. ’

(c) Procedure for comparison of sites.

(1) When an inventory of the total
concentration of contaminants would be
of value in comparing sediment at the
dredging site with sediment at the
disposal site, the permitting authority
may require a sediment chemical
analysis. Markedly different ,
concentrations of contaminants between
the excavation and disposal siles may
aid in making an environmental
assessment of the proposed disposal
operation. Such differences should be
interpreted in terms of the potential for
harm as supported by any pertinent
scientific literature.

(2) When an analysis of biological
community structure will be of value to
assesg the potential for adverse
environmental impact at the proposed
disposal site, a comparison of the
biological characteristics between the
excavation and disposal sites may be
required by the permitting authority.
Biological indicator species may be

" useful in evaluating the existing degree

of stress at both sites. Sensitive species

representing community components
colonizing various substrate types
within the sites should be identified as
possible bioassay organisms if tests for
toxicity are required. Community
structure studies should be performed
only when they will be of value in
determining discharge conditions. This
is particularly applicable to large
quantities of dredged material known to
contain adverse quantities of toxic
materials. Community studies should
include benthic organisms such as
microbiota and harvestable shellfish
and finfish. Abundance, diversity, and
distribution should be documented and
correlated with substrate type and other
appropriate physical and chemical
environmental characteristics.

{d} Physical tests and evaluation. The
effect of a discharge of dredged or fill
material on physical substrate
characteristics at the disposal site, as '

" well as on the water circulation,

fluctuation, salinity, and suspended
particulates content there, is important
in making factual determinations in

§ 230.11. Where information on such
effects is not otherwise available to
make these factual determinations, the
permitting authority shall require
appropriate physical tests and
evaluations as are justified and deemed
necessary. Such tests may include sieve
tests, settleability tests, compaction
tests, mixing zone and suspended
particulate plume determinations, and
site assessments of water flow,
circulation, and salinity characteristics.

Subpart H—Actions To Minimize
Adverse Effects

Note.~There are many actions which can
be undertaken in response to § 203.10(d) to
minimize the adverse effects of discharges of
dredged or fill material. Some of these,

grouped by type of activity, are listed in this
subpart. :

§ 230.70 Actions concerning the location
of the discharge.

The effects of the discharge can be
minimized by the choice of the disposal
site. Some of the ways to accomplish
this are by:

(a) Locating and confining the
discharge to minimize smothering of
organisms;

{b) Designing the discharge to avoid a
disruption of periodic water inundation
patterns;

{c) Selecting a disposal site that has
been used previously for dredged
material discharge;

(d) Selecting a disposal site at which
the substrate is composed of material
similar to that being discharged, such as
discharging sand on sand or mud on
mud; : ’
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(e) Selecting the disposal site, the
discharge point, and the method of
discharge to minimize the extent of any
plume;

(f) Designing the dxscharge of dredged
or fill material to minimize or prevent
the creation of standing bodies of water
in areas of normally fluctuating water
levels, and minimize or prevent the
drainage of areas subject to such
fluctuations,

§230.71 Actions concerning the material
to be discharged.

The effects of a discharge can be
minimized by treatment of, or
limitations on the material itself, such
as:

(a) Disposal of dredged material in
such a manner that physiochemical
conditions are maintained and the
potency and availability of pollutants
are reduced.

{b} Limiting the salid, liquid, and
gaseous components of material to be
discharged at a particular site;

(c) Adding treatment substances to
the discharge material;

(d) Utilizing chemical flocculants to
enhance the deposition of suspended
particulates in diked disposal areas.

§230.72 Actions controlling the material
after discharge.

The effects of the dredged or fill
material after discharge may be
controlled by:

(a) Selecting discharge methods and
dispasal sites where the potential for
erosion. slumping or leaching of
materials into the surrounding aquatic
ecosystem will be reduced. These sites
or methods include, but are not limited
to:

(1) Using containment levees, sediment
basins, and cover crops to reduce
erosion;

(2) Using lined containment areas to
reduce leaching where leaching of
chemical constituents from the
discharged malenal is expected to be a
problem;

(b) Capping in-place contaminated
material with clean material or
selectively discharging the most
contaminated material first to be capped
with the remaining material;

(c) Maintaining and containing
discharged material properly to prevent

" point and nonpoint sources of pollution;

(d) Timing the discharge to minimize
impact, for instance during periods of
unusual high water flows, wind. wave,

"and tidal actions.

§230.73 Actions affecting the method of
dispersion.

The effects of a discharge can be
minimized by the manner in which it is
dispersed, such as:

(@) Where environmentally desirable,
distributing the dredged material widely
in a thin layer at the disposal site to
maintain natural substrate contours and
elevation;

- (b} Orienting a dredged or fill material
mound to minimize undesirable
obstruction to the water current or
circulation pattern, and utilizing natural
bottom contours to minimize the size of
the mound;

(c) Using silt screens or other
appropriate methods to confine
suspended particulate/turbidity to a
small area where settling or removal can
occur;

(d) Making use of currents and

‘circulation patterns to mix, disperse and

dilute the discharge;

(e) Minimizing water column turbidity
by using a submerged diffuser system. A
similar effect can be accomplished by
submerging pipeline discharges or
otherwise releasing materials near the
bottom;

(f) Selecting sites or managing
discharges to confine and minimize the
release of suspended particulates to give
decreased turbidity levels and to
maintain light penetration for organisms;

(g) Setting limitations on the amount
of material to be discharged per unit of
time or volume of receiving water.

§ 230.74 Actions related to technology.

Discharge technology should be
adapted to the needs of each site. In
determining whether the discharge
operation sufficiently minimizes adverse
environmental impacts, the applicant
should consider: '

(a) Using appropriate equipment or
machinery, including protective devices,
and the use of such equipment or
machinery in activities related to the
discharge of dredged or fill material;

_{b) Employing appropriate
maintenance and operation on
equipment or machinery, including
adequate training, staffing, and working
procedures;

{c) Using machinery and techmques
that are especxdlly designed to reduce
damage to wetlands. This may include
machines equipped with devices that
scatter rather than mound excavated
materials, machines with specially
designed wheels or tracks, and the use
of mats under heavy machines to reduce
wetland surface compaction and rutting:

(d) Designing access roads and
channel spanning structures using
culverts, open channels, and diversions
that will pass both low and high water
flows, accommeodate fluctuating water
levels, and maintain circulation and
faunal movement:

(e) Employing appropriate machinery
and methods of transport of the material
for discharge.

§230.75 Actions affecting plant ahd
animal populations.

Minimization of adverse effects on
populations of plants and animals can
be achieved by:

{a) Avoiding changes in water current
and circulation patterns which would
interfere with the movement cf animals;
_ [b) Selecting sites or managing

. discharges to prevent or avoid creating

habitat conducive to the development of
undesirable predators or species which
have a competitive edge ecologically
over indigenous plants or animals;

(c). Avoiding sites having unique
habitat or other value, including habitat
of threatened or endangered species;

(d) Using planning and construction
practices to institute habitat
development and restoration to produce
a new or modified environmental state
of higher ecological value by
displacement of some or all of the’
existing environmental characteristics.
Habitat development and restoration
techniques can be used to minimize
adverse impacts and to compensate for
destroyed habitat. Use techniques that
have been demonstrated to be effective
in circumstances similar to those under
consideration wherever possible. Where
proposed development and restoration
techniques have not yet advanced tg the
pilot demonstration stage, initiate their
use on a small scale to allow corrective
action if unanticipated adverse impacts
occur.

{e) Timing discharge to avoid"

- spawning or migration seasons and

other biologically critical time pericds:
(f) Avoiding the destruction of

remnant natural sites within areas

already affected by development.

§ 230.76 Actions atfecting human use.

Minimization of adverse effects on
human use potential may be achieved

(a) Selecting discharge sites and
following discharge procedures to
prevent or minimize any potential
damage to the aesthetically pleasing
features of the aquatic site {(e.g.
viewscapes), particularly with respect to
water quality;

(b) Selecting disposal sites which are
not valuable as natural aquatic areas;

{c) Timing the discharge to avoid the
seasons or periods when human
recreational activity associated with the
aquatic site is most important;

(d) Following discharge procedures
which avoid or minimize the disturbance
of aesthetic features of an aquatic site or
ecosystem,
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(e) Selecting sites that will not be
detrimental or increase incompatible
human activity, or require the need for
frequent dredge or fill maintenance
activity in remote fish and wildlife
areas;

(f) Locating the disposal site outside
of the vicinity of a public water supply
intake.

§ 230.77 Other actions.

{a) In the case of fills, controlling
runoff and other discharges from
activities to be conducted on the fill;

(b) In the case of dams, designing
water releases to accommodate the
needs of fish and wildlife.

(c) In dredging projects funded by
Federal agencies other than the Corps of
Engineers, maintain desired water
quality of the return discharge through
agreement with the Federal funding
authority on scientifically defensible
pollutant concentration levels in
addition to any applicable water quality
standards. :

(d) When a significant ecological
change in the aquatic environment is
proposed by the discharge of dredged or
fill material, the permitting authority
should consider the ecosystem that will
be lost as well as the environmental
benefits of the new system.

Subpart I—Planning To Shorten Permit
Processing Time

§ 230.80 Advanced identification of
disposal areas.

(a) Consistent with these Guidelines.
EPA and the permitting authority, on
their own initiative or at the request of
any other party and after consultation
with any affected State that is not the
permitting authority, may identify sites
which will be considered as:

{1) Possible future disposal sites,
including existing disposal sites and
non-sensitive areas; or

-(2) Areas generally unsuitable for
disposal site specification;

{b) The identification of any area asa

possible future disposal site should net
be deemed to constitute a permit for the
discharge of dredged or fill material
within such area or a specification of a
disposal site. The identification of areas
that generally will not be available for
disposal site specification should not be
deemed as prohibiting applications for
permits to discharge dredged or fill
material in such areas. Either type of
identification constitutes information to
facilitate individual or General permit
application and processing.

(c) An appropriate public notice of the
proposed identification of such areas
shall be issued;

(d) To provide the basis for advanced
identification of disposal areas, and
areas unsuitable for disposal, EPA and
the permitting authority shall consider
the likelihood that use of the area in
question for dredged or fill material
disposal will comply with these
Guidelines. To facilitate this analysis,
EPA and the permitting authority should
review available water resources
management data including data
available from the public, other Federal
and State agencies, and information
from approved Coastal Zone
Management programs and River Basin
Plans.

(e]) The permitting authority should
maintain a public record of the
identified areas and a written statement
of the basis for identification,

[FR Doc. 8040001 Filed 12~23-80: 8:45 am)
BILLING CODE 8560-01-M
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ENVIRONMENTAL PROTECTION
AGEKCY

40 CFR Part 230
[WH-FRL 1647-6]

Testing Requirements for the
Specification of Disposal Sites for
Dredged or Fill Material

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: This proposed rule revises
the testing requirements in the section
404(b){1) Guidelines for the Specification
of Disposal Sites for Dredged and Fill
Material under section 404 of the Clean
Water Act.

The testing requirements in the
Guidelines are being revised because on
September 18, 1979, when the Guidelines
were proposed, EPA and the Corps of
Engineers had not completed revisions
on the testing portion and sought
comments on the remainder of the
Guidelines only at that time.

The revised testing section is intended
to reconcile the need for simplicity and
ease of application of the testing
procedures on the one hand with the
need for sufficient information to
identify potential adverse effects on the
environment on the other hand.

DATE: All comments received on or
before February 6, 1981, will be
considered.

ADDRESSES: Send written comments to:
Joseph Krivak, Criteria and Standards
Division, Office of Water and Waste
Management, (WH-585), U.S.
Environmental Protection Agency, 401 M
Street, S.W., Washington, D.C. 20460.
Each person submitting a comment
should include his or her name and
address and give reasons for any
recommendations. A copy of all public
comments will be available for
inspection and copying at the EPA
Public Information Reference Unit,
Room 2922 (EPA Library), 401 M Street,
S.W., Washington, D.C. 20460.

FOR FURTHER INFORMATION CONTACT:
Joseph Krivak, 202-755-0100.

SUPPLEMENTARY INFORMATION:

Background

The section 404 program was
established by the Federal Water
Pollution Control Act of 1972 (FWPCA)
to regulate the discharge of dredged or
fill material into waters of the United
States. The Secretary of the Army,
acting through the Chief of Engineers,
and States with programs which have
been approved by EPA are authorized to
issue permits specifying sites for the

'discharge of dredged or fill material.

Sites are to be specified through the
application of guidelines developed by
EPA in conjunction with the Secretary
(the 404(b)(1) Guidelines).

EPA published Interim Final 404(b){1}
Guidelines on September 5, 1975, which,
inter alia, provided for certain testing
procedures to provide information to be

. used in the permit decision. Since then,

both the passage of the 1977
Amendments to the FWPCA and the
experience of EPA and the Corps of
Engineers in applying the Guidelines
prompted EPA to develop proposed
revisions to the Guidelines, which were
published in the Federal Register on
September 18, 1979. Because EPA and
the Corps had not at that time
completed revisions to the testing
portions of the Guidelines, but did not
want to delay revisions to the rest of the
Guidelines, the September 18, 1979
proposal retained the 1975 testing
provisions (with certain non-substantive
editing changes) and sought comments
on the remainder of the Guidelines only.

- A final rule reflecting public comments

but retaining the old testing provisions
{now appearing in §§ 230.60 and 230.61)
is being published elsewhere in today's
Federal Register.

EPA and the Corps have now
completed a proposed testing package.
After the comment period, we will
consider the comments and make
appropriate changes in the testing
provisions. Then final testing provisions
will replace §§ 230.60 and 230.61 as they
appear in today's final section 404(b){1)
Guidelines. We are not planning any
other changes in the Guidelines apart
from those necessary to accommodate
the new testing package. While we
believe that it will not be necessary to
change the regulations substantively to
accommodate the new testing
procedures, we solicit comments on this
point.

The Corps of Engineers has played a
major role in developing today's
proposed rule. This draft was revised to
reflect the comments of Corps and EPA

‘employees with experience sith the

permitting process and with the
technical and scientific issues involved.

Purpose and Content of the Revised
Testing Section

Under the 404(b)(1) Guldelmes.
discharge may not take place if the
permitting authority finds, among other
things, that the discharge will have
unacceptable adverse effects or that
practical steps have not been taken to
minimize adverse impacts (§ 230.10). In
order to determine whether these
requirements have been met in a
particular case, the permitting authority
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must consider the factors set out in the
Guidelines, in light of the particular
facts involved. The testing procedures
are designed to provide some of the
information to be used in making
determinations concerning the potential
impacts of a particular proposed ’
discharge. Where the circumstances
indicate that testing is not likely to
provide useful information, the
regulation allows the permit decision to
be made without testing. We have
attempted in this way to reconcile our
desire for simplicity and ease of
application of the testing procedures on
the one hand with the need for sufficient
information to identify potential adverse
effects on the other hand.

Section-by-Section Summary*®

Proposed § 230.60 explains the
purpose of testing and sets out general
information pertaining to testing. It is
our intent to minimize the testing
burden, consistent with the need for.the
permitting authority to make an = -
informed judgment about the potential
impacts of a discharge. Thus, this
section provides that results of previous
tests may be used in appropriate
circumstances.

In addition, under § 230.61, tests to
evaluate the impacts of contaminants
are required only when there is reason
to believe that contaminants are
present. We have proposed that the
trigger be the presence of such -
contaminants “above background
levels.” Sectiun 230.61(a) identifies
factors which should be considered in

this “reason to believe” test (or “initial

evaluation,” as it is sometimes called).
Comments are sought on the adequacy

. of this list of factors.

"Section 230.62 sets out specxfic testing
requirements. These requirements are
organized by “category” of discharge. In
order to determine which requirements
apply to particular discharges, we have
constructed categories of discharges,

- based on the initial evaluation, to reflect

different potentials for adverse impacts
on the aquatic ecosystem. Comments
are sought on the appropriateness of the
proposed categories for this purpose.
The specific tests required for particular
categories are based on the severity of
potential impacts.

When there is no reason to believe
that dredged material is contaminated, it
falls into Category 1, and no
contaminant-related testing is required.
Category 2 includes dredged material
which, while possibly contaminated,
probably is not significantly mare
contaminated than the discharge site.

*The definitions in § 230.3 of the final Guidelines
apply to these testing revisions.
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Tests are specified to verify that the
material is not more contaminated, and,
if it is, to provide information to be used
in assessing its potential for harm.
Comments are solicited on the
appropriateness of the proposed tests
for this purpose. -

Category 3 includes dxscharges of
apparently contaminated dredged
material which is to be discharged into
contained or confined disposal areas. In
this situation, testing is concerned only
with the return flow. Where the
contained site is itself located in waters
of the United States, discharges within it
will automatically destroy or dislocate
the life there, whether or not the
discharged material is contaminated.
Thus, there is no need to test the
contamination of the material which will
remain in the site. The tests for Category
3 are designed to compare the runoff
with the receiving water, and, if
significant differences are discovered, to
assess the potential for harm. Again,
comments are sought on the
appropriateness of the proposed tests.

Category 4 includes dredged material
which, on the basis of the
precategorization evaluation, appears to
be more contaminated than the
discharge site (e.g., not to fall into
Category 2) and which will not be
confined or contained {e.g., is not in
Category 3), and hence presents a
potential for environmental harm.
Biological tests are prescribed to
provide information on the likelihood
and extent of harm. Comments are
solicited on the appropriateness of the
prescribed tests to provide the
information needed to evaluate the
potential adverse impacts of such
discharges.

Under § 230.63, Categories 5 and 6
apply to fill material. If the material is
not believed to be contaminated (or the
contaminants will not leach out), no
testing is required. If there is potential
for environmental contamination, the
prescribed tests are conducted. When
dredged material is used for fill, it
should be placed in Categories 1 through
4, not 5 or 6. Comments are solicited on
the appropriateness of the categories for
fill and the adequacy of the tests for
Category 8 for all contaminated, non- .
dredged fill material, particularly in light
of the definition of fill material in the
Guidelines published today (40 CFR 230
[FRL 1647-7]) and in the Consolidated
Permit Regulations (40 CFR 122.3, 45 FR
33421, May 19, 1980). i

Section 230.64 provides a procedure
for calculating a mixing zone from the
information obtained from testing in
§ 230.62. Section 230.64 is concerned
with the calculation of the mixing zone,
not on the evaluation of its

acceptability. Where the calcylated
mixing zone violates a water quality
standard (elther because the standard
prohibits mixing zones or because the
calculated mixing zone is outside that
allowed under the standard}, the
discharge will fail to satisfy the

_ requirements of § 230.10(b)(1). Even

where the mixing zone meets water
qualily standards, it may nonetheless
contribute to the impact on the
environment, and should be weighed
with all the other available information
in making the determination of

" significant degradation under

§ 230.10(c),

Where there are numencal water
quality standards for the contaminant
involved, the edge of the mixing zone is
based on the place where the discharged
material is sufficiently diluted to meet

.ambient water quality standards. Where

no numerical water quality exists, the
mixing zone perimeter will be calculated
based on the results of the water column
bioassay. Comments are solicited on the
propriety of these two methods for
calculating the mixing zone perimeter.
The proposal also calls for bioassay
tests where the contaminant levels in
the elutriate exceed those of the
receiving waters and contaminant levels
in the receiving water already exceed
applicable standards or criteria, making
dilution to those standards impossible.
Comments are solicited on whethet such
tests are necessary or whether such
circumstances alone clearly establish
the likelihood of significant degradation.

Other points

It is our present intention to have
these revised testing provisions go into
effect 90 days after their publication as
a final rule (probably by the summer of
1981). While the required tests are quite
similar to those required under the 1975
regulation, and while we have
endeavored to keep to a minimum the
occasions when tests will be conducted,
we are interested in any comments on
the appropriateness of this date. :

Under the revised section 404(b)(1)
Guidelines, the permitting authority may
choose to condugct the tests itself,
instead of requiring the applicant to do
so. We anticipate thig happening when
several similar discharges are proposed
for a single area, for example.
Commenters should bear this in mind in
commenting on the potential burden of
testing.

Comments objecting to the particular
tests specified or suggesting new tests
will be more helpful to us if they include
reference to (or copies of) pertinent
literature.

The Environmental Protection Agency
has determined that this document does

not constitute a major regulation
requiring preparation of an economic
impact statement under Executive Order
12044.

The Waterways Experiment Station of
the Corps of Engineers has prepared a -
background document in support of this
proposed rule, based on input from both

. our agencies. Copies are availabe for

review in EPA Headquarters Library
(Public Information Reference Unit),
Room 2404, Waterside Mall, 401 M

* Street, SW., Washington, D.C. 20480,

Dated: December 12, 1980.
Douglas M. Costle,
Administrator, Environmental Protectlon
Agency.

40 CFR Part 230 is proposed to be

‘amended by revising Subpart G to read

as follows:
(1) The authority citation for Part 230
reads as follows:

Authority: Secs. 404, 501 of the Clean -
Water Act of 1977, 33 U.S.C. 1344(b), 1361(a..

(2) Subpart G is revised to read as
follows:

Subpart G~—Evaluation and Testing

Sea.

230,60 Purpose of testing and generdl
approach.

230.61 Initial evaluation of dredged or fill
material.

230.62 Detailed evaluation, including
possible testing of dredged material.

230.63 Detailed evaluation, including
possible testing of fill material,

230.64 Mixing zone determinations.

Authority: Secs. 404, 501 of the Clean
Water Act of 1977 {33 U.S.C. 1344(b). 1361(a).

Subpart G~-Evaluation and Testing
§ 230.60 Purpose of testing and general

- approach,

(a) Purpose. The purpose of the testing

. procedures in this Subpart is to provide

the permitting authority with technical
information required to assess the
potential chemical and biological effects
of the discharge of dredged or fill
material into waters of the United
States. The permitting authority must
interpret this technical information in
light of the specific characteristics of the
proposed discharge under evaluation.
The technical information and
interpretation should be used in making
the factual determinations in § 230.11.
(1) Because the testing procedures in
this Subpart are done primarily in the
laboratory, rather than in the field, and
because the tests are only generally
predictive of what may actually take
place at the discharge site, test results
shall not be considered as a sole
determinant in making the required
Findings of Compliance in § 230.12,
Therefore, all test results, including
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those that describe sediments with a
high potential for significant degradation
on aquatic organisms, must be related to
other pertinent factors in factual
determinations {§ 230.11) before
Findings of Compliance are made.

(2) Subpart G addresses only those
tests designed to determine the chemical
and biological degradation caused by
contaminants (specific pollutants
designated by the authority of Sections .
307(a) and 311 of the Clean Water Act
(CWA) and other potentially toxic or
hazardous pollutants, referred to in
§ 230.3(g)), which are believed to be in
dredged or fill material. To assess the
potential effects of the discharge in the
factual determinations, it may be
necessary to conduct other analyses
(e.g., coliform, BOD, COD, etc.) or to
consider physical effects such as burial,
turbidity,.etc., as discussed in Subpart B.

(3) Where the results of prior
evaluations, chemical and biological
tests, and scientific research can

_provide information helpful in reaching

a determination, those should be used.
Such prior results may make new testing
unnecessary. The information used to
reach each determination shall be
documented, except that where the
same information is applicable to more
than one determination, it may be
documented in one instance and
referenced in later determinations.

{b) Ceneral approach. Chemical and
biological testing requirements of this
section are designed to provide
information for the factual
determinations and ecological
evaluations and to assist in determining
the compatibility of the proposed
discharge of dredged or fill material
with applicable water quality standards.
Except for * other analyses” as stated in
§ 230.60(a)(2), the permitting authority
will require tests only in those cases
where there is reason to believe that
contaminants are present in forms and
amounts that are likely to degrade the
aquatic environment, including potential
availability to organisms in toxic
amounts. This “reason tc believe”
determination will be made by the
permitting authority in the initial
evaluation process of § 230.61.
Categories have been established to
provide the permitting authority with
guidance on when testing is needed and
what tests can be considered sufficient
for the application of the Guidelines.

(1) Permitting authorities and/or U.S.
EPA Regional administrators may
approve modifications of these
procedures or require additional tests to
obtain needed information for the
determination for a specific situation.
The reasons for such modifications shall

be fully explained and documented in
the Section 404(b}(1) evaluation.

(2) The persistence, stability, and
solubility in water and/or other solvents
of contaminants as well as the duration
and rates of introduction of
contaminants and rates of dilution and
dispersion after introduction are
important considerations in selecting
appropriate chemical and biological
tests and interpreting the test results.

(3) Tests in this section may be
performed on several alternative
discharge sites concurrently, if this will
aid in obtaining necessary information
for making the factual determinations
for contaminants.

(4) A technical implementation
manual containing acceptable and
recommended pracedures for
implementing the testing requirements of
this subpart will be developed and
approved jointly by the Administrator,
EPA, and the Chief of Engineers. The.
manual will be reviewed periodically -
and revised as necessary.

§230.61 Initial evaluahon of dredged or f‘ ]
material,

(a) An initial evaluahon shall be

conducted and documented to determine

if there is reason to believe that any
dredged or fill material to be discharged
into waters of the United States
contains any contaminant above
background level. This initial evaluation
will be used in assigning the proposed
discharge to a category for testing. This
evaluation should be accomplished with
existing data on file with or readily
available to the permitting authority;
Regional Administrator, EPA; and other
public and private sources, as .
appropriate. Factors which may be
considered for the extraction site and, if
appropriate, the disposal site, include,
but are not limited to, the following:

(1) Potential routes of introduction of
specific contaminants. These may be
identified by examining maps, aerial
photographs, and other graphic
materials that show watercourses,
surface relief, proximity to tidal
movement, private and public roads,
location of buildings, agricultural land,
municipal and industrial sewage and
storm outfalls, etc., or by making field
inspections.

(2) Previous tests on the material at
the extraction site or on samples from
other similar projects in the vicinity,
when there are similarities of sources
and types of contaminants, water
circulation and stratification, _
accumulation of sediments, general
sediment characteristics, and potential
impact on the aquatic environment, as
long as no known changes have

occurred to render the comparisons-
inappropriate.

(3) The probability of past substantial
introduction of contaminants from land
runoff (e.g., pesticides).

(4) Spills of toxic substances or
substances designated as hazardous
under Section 311 of the Clean Water
Act (see 40 CFR Part 116).

(5} Substantial introduction of

pollutants from industries.

(8) Source and previous use of
materials proposed for discharge as fill.
{7) Substantial natural deposits of

‘minerals and other natural substances.
- (b) Before the permitting authoriry

concludes that there is no reason to
believe that contaminanis are present in

" the discharge material above

background levels, he should consider
all relevant, reasonably avajlable
information which might inﬁicate its
presence. However, if there is no

-information indicating the likelihood of
- such contamination, the permitting

authority may conclude that
contaminants are not present above
background levels, Examples of
documents and records in which data on

_contaminants may be obtained are:

(1) Report of Pollution Caused Fish
Kills (U.S. EPA) -

(2) Selected Chemical Spill Listing
(U.S. EPA)

{3) Pollution Incident Reporting
System (U.S. CG)

{4) Surface Impoundment Assessment
(U.S. EPA) .

(5) Identification of In-Place Pollutants
and Priorities for Removal (U.S. EPA)

(6) Revised Status Report- Hazardous
Waste Sites (U.S. EPA)

(7) Hazardous Waste Management

- Facilities in the United States—1977

{(US.EPA) -

{8) Corps of Engineers Studies of
Sediment Pollution

(9) Sediment Tests for Prevxously
Permitted Activities (U.S. CE/District
Engineers) ' :

{10) Pesticide Spill Repomng System
{U.S. EPA)

(11) STORET (U.S. EPA)

{12) Past 404(b)(1) Evaluations

{13) USGS Water and Sediment Data
on Major Tributaries

(14) Pertinent and Applicable
Research Reports

(15) NPDES Permit Records

§230.62 Detailed evaluation, including
possible testing of dredged material.

{a) Based on the outcome of the initial
evaluation made pursuant to § 230.61,
dredged material proposed for discharge
will be assigned to one of four
categories for its detailed technical
evaluation. Figure 1 illustrates how
evaluation under these categories leads
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to factual determinations required under

§ 230.11. The following paragraphs
describe the categories, the testing (if
any) required under each, and how this
evaluation leads to the factual
determinations.

(b} Category 1: Discharge Without
Potential for Environmental
Contomination. (1) Dredged material
falls into Category 1 when the initial
evaluation dees not indicate the
presence of contaminants in the dredges
material above background levels.
Consequently, the only concern is the
direct physical effects of the material to
be discharged, and there is no need to
compare this material chemically to
sediments at the proposed disposal site.
Dredged material which is composed
predominantly of sand, gravel, shell or
other naturally occurring sedimentary
material with particle sizes :
predominantly larger than silt is likely
to, but does not always, qualify for
inclusion under Category 1. Generally,
these materials are characteristic of
areas of high current or wave energy,
such as streams with large bedloads or
coastal areas with shifting bars and
channels. However, noncontaminated
fine-grained materials may also be
shown by the precategorization
elévation to meet the conditions of
Category 1. No chemical or biclogical
testing is required to make the factual
determinations.

BILLING CODE 6560-29-M
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Fig. 1, Testing Flow Chart
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(c) Category 2: Open Waler Discharge
with Level of Contamination Similar to
the Discharge Site. Discharges should be
assigned to Category 2 when the initial
evaluation indicates that contaminants
may be present in the dredged material

above background levels, but will not be -

more available than the same
contaminants at the disposal site. If this
initial evaluation is confirmed by the
evaluation described below, the
permitting authority may conclude that
the discharge will not cause substantive
harmful effects to the resident aquatic
community other than the physical
effects caused by placement of the
material. The Category 2 evaluation
must consider possible effects on both
the benthic component of the aquatic
environment under § 230.82(c)(1) and the
water-column component under

§ 230.62(c)(2).

(1) Sediment assessment. Chemical
extraction tests are used in Category 2
to assess similarities in the potential for
long-term leaching and bioavailability of
contaminants from the dredged material
and discharge site sediments. Research
generally indicates that only the
fractions of inorganic contaminants
which are dissolved in the interstitial
water and loosely associated with
sediment particles are available to
organisms. Since these fractions are
measured in a water extract, the
appropriate extractant for inorganic
contaminants in Category 2 sediment
assessments is water. For some organic
contaminants, however, extraction with
a solvent other than water may be
appropriate. Analysis of organic
chemicals in sediments is a rapidly
advancing field. Analytical methods are
being developed for compounds for
which none now exist and methods
which do exist are subject to rapid
obsolescence. Therefore, sediment
extraction techniques must be selected
for the specific contaminants of concern
at the time the need arises. The
appropriate extractant for comparing the
availability of organic contaminants to
organisms from the dredged material
and discharge site sediment is a polar or
non-polar solvent that effectively
extracts the contaminant of concern
from the sediment in a reproducible
manner.

(i) Testing protocol. Chemical
analyses shall be conducted on the
extracts of the sediment at the dredging
and disposal sites. The location and
number of sampling stations and
replicates shall be designed specifically
for the sites being evaluated. Test
results shall be used to determine
whether the concentrations of those

contaminants identified during the
§ 230.61 evaluation are substantively
greater in the dredged material than in
the disposal site sediment.

(ii) Need for additional testing.

" Further testing of the impact of

contaminants on the benthic component
of the environment is required for the
factual determinations only when the
above comparative analysis indicates
substantively greater concentrations of
contaminants in the sediments to be
discharged than in the disposal site
sediments. In such cases, the proposed
dredged material will be evaluated

- further using the benthic assessment

protocol for Category 4 under
§ 230.62{e)(1). For all other situations no
further testing for contaminants is

_required to make the factual

determinations of § 230.11 relating to

chemical contamination of sediments.
(2) Water-column assessment. The

potential for short-term water-column

" impacts is assessed in Category 2 by the

standard elutriate test or, under the
special circumstance described below,
by a water-column bioassay. Generally,
the appropriate test is a chemical
comparison of the concentration of
contaminants in the elutriate of the

proposed dredged material with the

_concentration in the receiving water

(See paragraph (c)(1)(i) of this section).
These concentration values-are then
used with the appropriate water quality
standard or criterion to calculate a
mixing zona.

(i) Chemical companson protocol.
Chemical analyses shall be conducted
on the receiving water and on the

‘elutriate of the dredged material. The

location and number of sampling

" stations and replicates shall be designed

specifically for the dredging and
disposal sites being evaluated. Test
results shall be used to determine
whether, after consideration of mixing,
the discharge will substantively increase
concentrations of those contaminants
identified during the § 320.61 evaluation
in solution at the disposal site.

{ii} Mixing zone determination. The
size of the mixing zone will be
calculated pursuant to § 230.84 for the
contaminant requiring the greatest
dilution volume, as determined from the
elutriate analyses, to meet applicable
water quality standards, or, if none,
Federal water quality criteria
established by EPA. The selected
standard or criteria shall define the
perimeter of the mixing zone.

(iii) Need for additional testing.
Further testing for contaminants in
relation to the water-column component
of the environment may be required to
make the factual determinations when
concentrations in the elutriate of the
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sediment to be discharged are
substantively greater than

- concentrations in the composite sample

of the receiving water and either the
calculation of a mixing zone using the
appropriate water quality standards or
criteria does not provide sufficient
information to make an assessment of

" water-column impacts or the receiving

water concentration exceeds the
standard or criterion, making dilution to
this standard or criterion impossible.
Such further testing for water-column
effects will consist of a water-column

- bioassay conducted according to

§ 230.62(f). No further testing for

. contaminants is required to make the
' factual determinations for all other

situations, except as provided in
§ 230.60(b)(2).

(d) Category 3: Contained, Confmed
or Other Disposal Operations of
Material with Potential for :
Contamination of the Water Column

-Only. Discharge of dredged material

should be assigned to Category 3 when
all but the return water, including
suspended particles, is confined or

- contained sufficiently to prevent the

long-term availability of contaminants
to the aquatic community, and there is
reason to believe the concentration of
contaminants in the return water are
above ambient levels in the receiving
water. The Category 3 evaluation
consists of consideration of possible
impacts to the receiving water column.
(1) Water-column assessment. The
potential for short-term water-column
impacts is assessed in Category 3 by an
elutriate test, or under the special
circumstance described below, by a
water-column bicassay. Generally, the
appropriate test is a chemical
comparison of the concentration of
contaminants in the elutriate of the
proposed dredged material with the
concentration in the receiving water.
These concentration values are then

- used with the appropriate water quality

standards or criteria to calculate a
mixing zone. Where retention time
within the containment area will be of
short duration, the standard elutriate
test can be used to estimate the
concentration Of those contaminants
that will be released in the effluent.
Where the containment area is managed
for maximum solids retention and,

. consequently. the liquid is retained for

long periods, a modified elutriate test

. should be used, considering biological,

chemical and physical changes that may
occur in the containment area.
Settleability tests should be conducted
to simulate the actual retention time.

(2) Chemical comparison protocol.

- Chemical analyses shall be conducted
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on the receiving water and on the
elutriate of the dredged material. The
location and number of sampling

stations and replicates shall be designed

specifically for the dredging and
disposal sites being evaluated. Test
results shall be used to determine
whether, after consideration of mixing,
the discharge will substantively increase
concentrations of those contaminants
identified during the § 230.61 evaluation
in solution at the disposal site.

(3) Mixing zone determination. The
size of the mixing zone will be
calculated pursuant to § 230.64 for the
contaminant requiring the greatest
dilution volume as determined from the
elutriate analyses, to meet applicable
water quality standards or, if none,
Federal water quality criteria
established by EPA. The selected
standard or criteria shall define the
perimeter of the mixing zone.

(4) Need for additional testing. Further
testing for contaminants in relation to
the water-column component of the
environment may be required to make
the factual determinations when
concentrations in the elutriate of the
sediment to be discharged are
substantively greater than
cancentrations in the composite sample
of the receiving water and either the
calculation of a mixing zone using the
appropriate water quality standards or
criteria does not provide sufficient
information to make an assessment of
water-column impacts or the receiving
water concentration exceeds the
standard or criterion, making dilution to
this standard or criterion impossible.
Such further testing for water-column
effects will consist of a water-column
bioassay conducted according to
§ 230.62(f). No further testing for
contaminants is required to make the
factual determinations for all other
situations, except as provided i in

- § 230.60(b)(1).

(e) Category 4: Open Water Discharge
With Potential for Harm. Uncontained
or unconfined dredged material will be
assigned to Category 4 when the initial
evaluation indicates the dredged
material contains biologically available
contaminants in amounts which have
the potential for substantive
environmental harm. The Category 4
evaluation considers possible effects on
both the benthic and water-column
components of the aquatic environment.

(1) Benthic assessment. The required
tests are a benthic bicassay and an
investigation of bioaccumulation
potential. Due to the infant state-of-the-
art in bioaccumulation procedures and
the technical uncertainty in the
ecological interpretation of
bicaccumulation data. the permitting

authority may find that such tests or
scientific literature for interpretation of
results have not been defined in the
Corps/EPA implementation manual for

- gpecific contaminants. In such cases, the

permitting authority may waive the
requirement for bioaccumulation tests
for these specific contaminants,
provided he notifies the Regional
Administrator prior to making the
factual determinations.

(i) Selection of appropriately sensitive
organisms. The sensitivity of these
procedures is dependent primarily on
the selection of appropriate species. The
species should be selected from
appropriately sensitive aquatic
organisms as determined by the
permitting authority. A minimum of one
benthic and one epibenthic species shall
be used for bioassays. At least one
benthic or epibenthic species of
sufficient size with limited mobility, and
with a propensity for accumulating the
identified contaminants, shall be used in
bicaccumulation tests if any are
conducted. The species designated for
bioaccumulation tests may be one or
more of those used in the bioassay.

(ii) Benthic bioassay protocol. Results
of a benthic bioassay will be used to
compare survival in sediment from the
dredging site with survival in a
sedimentologically similar reference

_ substrate from within or near the

disposal site. If survival of the test
organisms is similar, then no increased
toxic effects to the benthic community
should result from the discharge. Should
statistically significant decreases in
survival in the dredged material be
observed, then the permitting authority
will assess the substantive effects of the
contaminated discharge in making the
factual determinations.

(iii) Bioaccumulation protocol. The
bioaccumulation potential of those
contaminants identified in the initial

“evaluation procedures of § 230.61 or in

previous tests shall be assessed by
comparing the concentrations in the .
tissues of the designated organism
exposed to the sediments to be dredged .
with the concentrations in the tissues in
the same species exposed to a
sedimentologically similar reference
substrate from within or near the
disposal site. Bioaccumulation potential
is indicated when the concentrations of
the contaminants in the tissue of the
organisms expased to the sediments to
be discharged are significantly greater
statistically than those concentrations in
the tissues of the organisms exposed to
the reference substrate. Where there is
bioaccumulation potential, the
permitting authority must assess the
substantive effects of the contaminated
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discharge in making the factual
determinations.

(A) A comparative field assessment
will be used when dredged material
from the dredging site in question has
been dischiarged at the proposed
disposal site during previous activities
and the § 230.61 evaluation indicates
that the dredged material has not
become more contaminated since the-
last disposal operation; or

(B) When such a field assessment is
not practicable, assessment will be
performed using animals exposed in the
laboratory bioassay protocol of

© § 230.62(e)(1)(ii).

(iv) Need for additional testmg No -

- further benthic bioassay or

bioaccumulation potential testing is
required to make the factual .

" determinations.

(2) Water-column assessment The
reqmred test is a water-column bioassay
under § 230.82(f). The mixing zone must
be considered in interpreting the test

- results and making the factual

determinations. .

(f) Water-column bioassay protocol
An ccute bioassay will be used to
compare survival in the unfiltered
elutriate from the material to be dredged
with survival in an unfiltered composite
sample representing the entire water-
column at the disposal site. The location
and number of sampling stations and
replicates shall be designed specifically
for the dredging and disposal sites being
evaluated. Test results shall be used to
determine whether, after consideration
of mixing, the discharge will cause a
substantive increase in toxic effects in
the water-column at the disposal site. If
the survival of test organisms is similar

"in the elutriate and receiving water, then

increased toxic effects in the water-
column should not result from the
discharge. Should statistically
significant decreases in survival in the
elutriate be observed, then the mixing
zone will be calculated based on the 96-
hour LC 50 of the elutriate from the
bioassay results.

(1) Selection of appropriately
sensitive organisms. The sensitivity of
the water-column bioassay is dependent
prlmanly on the selection of appropnate
species. Test species should be ‘
representative of animals in the aquatic |
community at the site of the proposed ’
discharge. Test organisms should be
selected from appropriately sensitive
aquatic species. A minimum of one
vertebrate and one invertebrate aquatic
species shall be used.

(2) Mixing zone determination. The
size of the mixing zone will be
calculated pursuant to §230.64 such that
the perimeter is defined by 0.01 of the
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lowest 96-hour LC 50 observed in the
bioassay.

(3) Need for additional testing. No
further testing for contaminants in
relation to the water-column component
of the environment is required to make
the factual determinations, except as
provided in § 230.60{b)(1).

§ 230.63 Detailed evaluation, including
possible testing, of fill material.

Based on the outcome of the initial
evaluation made pursuant to § 230.61,
natural or man-made material from
upland sources proposed for discharge
as fill will be assigned to one of two
categories for technical evaluation.
Dredged material used as fill will be
evaluated under § 230.62.

(a) Category 5: Discharge without
Potential for Environmental
Contamination, Discharge of fill
material falls into Category 5 when the
initial evaluation does not indicate the
presence of contaminants in the fill
material above background levels or
when such contaminants will be
adequately contained to prevent
leaching and/or erosion. No chemical or
biological testing is required to make the
factual determinations.

{b) Category 6: Discharge of Fill
Material with Potential for
Environmental Contamination.
Discharge of fill material falls into
Category 6 when the § 230.61 initial
evaluation indicates contaminants may
be present in the fill material above
background levels and the permitting
aunthority determines that there is a
potential for leaching. The water
leachate test is appropriate.

(1) Testing protocol. Samples of the
fill material will be subjected to a water
leachate test. From this testing the
permitting authority shall determine
whether the concentration of each
contaminant identified during the
§ 230.61 evaluation is substantially
greater than the appropriate existing
Federal or State water quality standard.
No dilution factor or mixing zone
determination shall be considered.

(2) Need for additional testing. No
further testing for contaminants of
concern is required to make the factual
determinations, except as provided in
§ 230.60(b}(1).

§ 230.64 Mixing zone determinations,

A limited mixing zone, serving as a
zone of initial dilution and dispersion in
the immediate vicinity of the discharge
point for dredged material. is allowed
unless specifically prohibited by
applicable water quality standards.
Because water quality standards
regarding concentrations of
contaminants may be exceeded within

the mixing zone, limitations must be
placed on its size, shape, and location,
Also, factors that will contribute to
water degradation other than
unacceptable levels of contaminants
must be limited, The permitting
authority shall consider each
contaminant identified as present within
the dredged material in light of its
potential effect upon any element of
water quality prescribed in applicable
water quality standards or criteria. Such
standards or criteria may establish
specific numerical limitations upon the
permissible concentration of the
contaminant itself and/or upon the
extent to which the discharge may alter
a specified parameter of water quality
after interaction of the contaminant with
ambient water (for example, BOD or
DO).

() Mixing zone calculations. The
perimeter of the mixing zone shall be
defined by the applicable water quahty
standard of the contaminant requiring
the greatest dilution volume, or by 0.01
of the lowest 96-hour LC 50 when a
water-column bioassay has been
conducted.

(1) One of the following methods
(provided in order of preference) shall
be used to determine the volume and
conformation of the zone required to
achieve dilution and dispersal of
contaminants to numerical limitations
specified in Federal or State water
quality standards or to 0.01 of the lowest
96-hour LC 50, as indicated above. ~

(i) When field data on the proposed
discharge are adequate to predict the
initial dispersion and diffusion of the -
discharge plume, such data shall be
used: or

(ii) When field data on-the dispersion
and diffusion of a discharge with similar
characteristics are available, these data
shall be used in conjunction with an
appropriate mathematical model
(acceptable to the permitting authority)
to make the required determination; or

{iii) When the above methods are
impractical, due to inadequate field data
or the unavailability of an appropriate

- mathematical model, the zone of dilution

and dispersion may be estimated by
assuming particular geometrical shapes
for the disposal plume.

(2) Factors important in determining
the shape and trajectory of the
discharge plume and the volume of the
zone of dilution and dispersal include
the following:

(i) Surfage area and water depth at
the disposal site:

{ii) Current velocity, direction and
variability at the disposal site;

(iii) Degree of turbulence;

(iv) Stratification attributable to
causes including but not limited to

obstructiohs, salinity, or density profiles
at the disposal site;

(v) Discharge vessel speed and
direction if appropriate;

(vi) Time to empty vessel or length of
discharge;

{vii) Ambient concentration of
contaminants;

(viii) Dredged material charactenstlcs
particularly concentrations of
constituents, amount of material, types
of material (sand, silt, clay, etc.), and
settling velacities;

(ix) Rate of discharge;

(x) Number of discharge actions per
unit of time; and

(xi) Other characteristics of the
disposal site that affect the rates and
patterns of mixing.

{FR Doc. 80-40002 Filed 12-23-80; 8:45 am]
BILLING CODE 6560-29-M
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PART 123—STATE PROGRAM -
REQUIREMENTS
A. What Does This Part Do?.

This Part establishes the requirements
for State RCRA, UIC, NPDES, and 404 - }.

_programs and the process for approval, §:
revision, and withdrawal of these State -
programs. It also establishes guidelines -
for EPA overview of these programs,
including the requirement for a -
-Memorandum of Agreement between -
EPA and the Stdte. Although State: -

. programs are established and operated -
under State law, approved State RCRA, -
UIC, NPDES, and 404 programs aiso
‘implement Federal law and operate in

" lien of Federally administered programs.
A permit issued by a State under State.
law after its program has been approved
satisfies the Federal permit requireme
Under the CWA, EPA retains the right to
object to (“veto”) NPDES and 404 :
permita proposed to be issued by -~
approved States. Part 123 contains the:

- procedures for EPA objection to these

- permitas. -

_--Part123 is divided. into a general
subpart (Subpart A) and five program
specific subparts (Subparts B-F). Unless
expresaly indicated, the requirements of -
Subpart A are generally applicable to all

. of the State Programs covered by this-

: Part, except State RCRA programs under
interim authorization; their requirements
are contained solely in Subpart F.
Subparts B, C, D and E provide program-
speciflc requirements additional to thoge

- of Subpart A for the RCRA final

- authorization, UIC, NPDES; and 404
programs, respectively.

e procedures for issuing permits, as.
well as the minimum technical -

" requirements for such permits, are

. incorporated into the requirements for
State programs by cross-references to

- other provisions of EPA regulations. Fot
‘example, many of the permit” -«
requirements contained in Part 122,
-which is applicable in full to EPA-

" administered permit programs, are

- applicable to State programs through. -

. cross-references in Part 123. Because -
.EPA does not issue Section 404 permits «
{these are issued by the Corps of - .-
Engineers in the absence of an approved
State program), Part-122 does not

_contain a subpart devoted solely to 404

- permitting, Instead, Part 123; Subpart E
.contains the additional permit
processing requirements applicable to

- State 404 programs.

With one major exception, the

requirements of Part 123 represent the .
.minimum requirements which States -
.must meet to qualify for approval. States
.are allowed some flexibility in how they
implement these requirements and are
free to impose more stringent controls. -

- e I S
. pursiiant to State law. (The exception,

discussed below, concerns the statutory

' requirement under RCRA that Stata
" hazardous waste programs '

‘be
“consistent” with other approved State
programs-and with the Federal
program.) - © L

- Many of the comments EPA received
on proposed Part 123 objected to this
scheme of setting minimum
requirements for State programs and
allowing States flexibility to implement.

- those requirements. Some commenters

felt that the requirements for State--

pr were too detailed and
inflexible and that EPA should simply
approve “effective” State programs: On.
the. other hand, many national -
companies favored nationally uniform
requirements and raised objections to

" allowing flexibility among the States. -
- After careful consideration, EPA rejects

both the suggestion that State program

* requirements should be totally flexible

and the suggestion that
more rigid, o
EPA believes that numerous probiems .
would occur if it were to simply approve
“effective” State programs without
setting minimum requirements. First,
since many States are presently working
on developing programs, setting specific
minimum requirements enables these
States to know with certainty whether
their program will be approvable. For
example, State A.is working on'a
hazardous waste statute. A ’

they be much

_controversial aspect of this legislation is

the level of penalties and fines for
program violations. By specifically
establishing the minimum levels of fines
for State programs in Part 123, EPA has
given clear guidance. A requirement
only.of “effectiveness,” which is.subject
to multiple interpretations, would :
subject the State to the riskof = ..
disapproval by EPA unless it enacted
legislation identical to the Federal law.
* 1t would be most difficult for the-
Agency to approve programs based on
“effectiveness.” To generate a record
that a State program is “effective”
which would withstand judicial . -
scrutiny, EPA would have to look much

- beyond the State’s submission for

approval. Moreover, unless EPA
established standards on which to judge
whether the program was effective, it .
‘would be difficult to justify approving
one State’s program and denying
another's. These regulations establish
the specific criteria which are needed in
arder to make and justify these approval
Jecisions. -~ - o

In addition, because decisionmaking

_ based on effectiveness relies primarily -

onthe past performance of a program, it
would be particularly difficult to judge
State programs which are new or -

B-35

substantially modified since these
programs would have no “track-record.”
Moreover, past performance is not as
important to EPA as expected future
performance. The Agency ‘does not-
intend to disapprove all State programs
which have had problems in the past. It
views the decision whether or not to
approve a State program as being
forward looking: the Agency is primarily
concerned that the program be effective
in the fuhﬂ'ﬂ-‘ ’ ’ )
Finally, all three of the statutes

" authorizing the State programs covered

by this Part contemplate specific criteria
for State programs {see CWA section” -
101{e), 402(b), 404(h), and 304(i}; RCRA - .
sections 3006{a) and 7004(b), and SDWA
section 1421). There is a growing body of
case law which suggests that in the
absence of specific requirements EPA
would not be able to deny a State's
request for approval.

On the other hand, EPA rejects the
guggestion that State programs be
nationally uniform (i.e., that they should
meet a/l the requirements of Parts 122
and 124). The Agency has carefully
analyzed each of the Part 122 and Part
124 requirements to determine which are
essential to State programs. In
evaluating which requirements the State
should adopt, EPA employed the

followi:gcriteria: S :
. (1) Is the requirement necessary to

protect public health and the
enviropment?;

(2} Is there a need for national
uniformity with respect to the
requirement?;’ . =

{3} Is the requirement necessary to
promote a programmatic goal? (e.g~to -
promote public participation); and

(4) Is the requirement necessary under
Pederal law for State programs? (e.g., 5-
year permit.terms for NPDES.and 404

rmits). . _ :

Many of the procedures of Parts 122 -
and 124 do not meet these criteria, and
therefore have not been-made .
applicable to State programs. For. .
example, while the Agency believes that,
fact sheets, draft permits, and 30 day
public comment periods are necessary
to ensure the opportunity for public -
participation (an explicit goal of Federzal
environmental programs), it does not

¢In this regard, there was one place in the

" proposed regulations where the Agency suggested

that past performance in enforcement would bea
factor in evaluating State RCRA programs (see the
Comment after proposed § 123.34{d)). This pfovision
was strongly criticized by a large number of
commenters who felt that past performance is not a
relevant factor in avaluating a State program. While
EPA believes that past performance can be
considered. it agrees with the commenters that the
decision whether or not to approve a State program
is forward looking and that past performance
should not be the only ot prime decision factor. -
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believe that the process for
administrative appeals of permits need
to be uniform, Indeed,-most States have '
. their own administrative.procedures -
acts and there were no comments .
suggesting that these were inadequate.

B-36
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404 PROGRAM SUBMISSION AND APPROVAL PROCESS

RECEIPT OF STATE SECTION
404 PROGRAM SUBMISSION

SUBMISSION MUST CONTAIN 3 COPIES OF THE FOLLOWING

A LETTER FROM THE GOVERNOR REQUESTING PROGRAM APPROVAL
A COMPLETE PROGRAM DESCRIPTION -

ATTORNEY GENERAL'S STATEMENT

A MEMORANDUM OF AGREEMENT WITH THE REGIONAL ADMINISTRATOR
A MEMORANDUM OF AGREEMENT WITH THE SECRETARY
COPIES OF STATE STATUTES AND REGULATIONS

V.

ADMINISTRATOR PROVIDES COPIES OF STATE'S
SUBMISSION TO C.O.E., FW.S, NNMFS
WITHIN 10 DAYS OF RECEIPT

!

EPA NOTiFIES STATE WITHIN 30 DAYS OF RECEIPT
WHETHER SUBMISSION IS COMPLETE

!

PUBLISHES PUBLIC NOTICE OF STATE'S APPLICATION

ONCE COMPL.EYED SUBMISSION IS RECEIVED E.P.A

!

NOTICE MUST INCLUDE

COST OF OBTAINING A COPY OF STATE'S SUBMISSION

WHEN AND WHERE STATE'S SUBMISSION MAY BE REVIEWED
8Y THE PUBLIC

WHO THE PUBLIC SHOULD CONTACT WiTH QUESTIONS

OUTLINE OF FUNDAMENTAL - ASPECTS OF STATE'S PROPOSED
PROGRAM AND E.P.A. ‘s REVIEW AND DECISION PROCESS

NOTICE OF PUBLIC HEARING, AND 45 DAY COMMENT PERIOD

iF STATE SUBMISSION IS

!

PUBLIC HEARING

HELD NO LESS THAN
30 DAYS AFTER NOTICE

!

COMMENT PERIOD OF NO LESS THAN
45 DAYS AFTER NOTICE

CHANGED, REVIEW PERIOD
BEGINS UPON RECEIPT |
OF REVISED SUBMISSION .

ADMINISTRATOR APPROVES OR /
DISAPPROVES OF PROGRAM WITHIN 120 DAYS

OF RECEIPT OF COMPLETE PROGRAM SUBMISSION

! '

STATE AND E.P.A MAY
EXTEND REVIEW PERIOD

DISAPPROVES

NOTIFY STATE OF REASONS FOR
DISAPPROVAL AND ANY MODIFICATIONS
OR CHANGES NECESSARY FOR APPROVAL

APPROVES

ADMINISTRATOR NOTIFIES STATE AND :
PUBLISHES NOTICE IN THE FEDERAL REGISTER .

BILLING CODE 8560-0%-C
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PART 122—EPA ADMINISTERED
PERMIT PROGRAMS: THE NATIONAL
POLLUTANT DISCHARGE -
ELIMINATION SYSTEM; THE
HAZARDOUS WASTE PERMIT
PROGRAM; AND THE UNDERGROUND
INJECTION CONTROL PROGRAM

Subpart A~Definitions and General
Program Requirements

Sec. .
1221 What are the consolidated permit
regulations?
122.2 Purpose and scope of Part 122.
1223 Definitions.
1224 Application for a permit
1225 Continuation of expiring permits.
1226 Slgnatones to permit apphcahons and
reports.
122.7 Condmons applicable to all permits.
1228 Establishing permit conditions.
122.9 Duration of permits.
12210 Schedules of compliance.
12211 Requirements for recording and
reporting of monitoring results.
122.12 Considerations under Federal law.
12213 Effect of a permit.
122.14 Transfer of permits.
122.15 Modification or revocation and
reissuance of permits.
122.16 Termination of permits.
12217 Minor modifications of permits.
122.18 Noncompliance and program
reporting by the Director.
122.19 Confidentiality of information.

Subpart B—Additional Requirements for
Hazardous Waste Programs Under the
Resource Conservation and Recovery Act

122.21 Purpose and scope of Subpart B.

122.22 Application for a permit. .

122.23 ‘Interim status.

122.24 Contents of Part A of the RCRA

' permit application.

12225 Contents of Part B of the RCRA
permit application.

122.28 Permits by rule.

122.27 Emergency permits.

122.28 Additianal conditions applicable to
all RCRA permits.

122.29 Establishing RCRA permit
conditions.

122.30 Interim permits for UIC wells.

© 122.53

Subpart C—Addltional Requirements for

Underground Injection Control Programs
Under the Safe anklng ther Act ¢

122 31 Purpose and scope of Subpart C.

122.32 Classification of injection wells.

122.33 Prohibition of unsuthorized injection.

122.34 Prohibition of movement of fluid into

... underground sources of drinking water.

122.35 Identification of underground sources
of drinking water and exempted aquifers.

122,36 Elimination of certain Class IV wells.

122.37 Authorization of underground
‘injection by rule.

122.38 Application for & permit;
authorization by permit.

122.39 Ares permits.

122.40 Emergency permits

122.41 Additional conditions applicable to
all UiC permits.

12242  Establishing UIC permit conditions.

© 12243 Waiver of requirements by Director.
- 12244 Corrective action. . -
© 12245 Requirements for wells injecting

hazardous waste._
Subpart D—Additional Requirements for
National Pollutant Discharge Efimination
System Programs Under the Clean Water
Act
122.51
122,52

Purpose and scope of Subpart D

Prohibitions.

Application for a permit.

122.54 Concentrated anunal feedmg
operations.

122.55 Concentrated aquahc animal

_ production facilities..

122.56 Agquaculture projects.

122.57 Separate storm sewers.

122.58 Silvicultural activities.

122.59 General permits.

122.60 Additional conditions applicable to
all NPDES permits.

- 122,61 Additional conditions applicable to

specified categories of NPDES permits.

122.62 Establishing NPDES permit
conditions.

122.63 Calculating NPDES permit
conditions.

122.64 Duration of certain NPDES permits.

122.85 Disposal of pollutants into wells, into
publicly owned treatment works or by
land application.

122.66 New sources and new dischargers.

Appendix A to Part 122—NPDES Primary
Industry Categories.

Appendix B to Part 122—NPDES Criteria for
Determining a Concentrated Animal
Feeding Operation (§ 122.54).

Appendix C to Part 122.—NPDES Criteria for
Determining a Concentrated Aquatic
Animal Production Facility (§ 122.55).

Appendix D to Part 122—NPDES Permit
Application Testing Requirements
($ 122.53).

Authority: Resource Conservation and
Recovery Act, 42 U.S.C. § 6901 e! seq.; Safe
Drinking Water Act, 42 U.S.C. § 3001 et seq.
and Clean Water Act, 33 U.S.C. § 1251 el seq.

Subpart A—Definitions and General
Program Requirements

§ 122.1 What ere the consolidated permit
regulations?

(a) Coverage. (1) These consolidated
permit regulations include provisions for
five permit programs:

B-39

-

(i} The Hazardous Waste
Management (HWM) Program under
Subtitie C of the Solid Waste Dlsposa‘l
Act, as amended by the Resource -
Conservation and Recovery Act of 1878
(RCRAJTPub. L. 84-580, as amended by’
Pub. L. 95-803; 2 USC. § 8901 et seq.}; y

{ii) The Underground Injection Controf;
(UIC) Program under Part C of the Safe.
Drinking Water Act (SDWA) (Pub. L.
95-523, as amended by Pub. L. 95-190;°42 | '
US.C. §300fetseq.) i

(iif) The National Pollutant Discharge.
Elimination System {NPDES) Program-
under sections 318, 402, and 405(a) of the'*
Clean Water Act (CWA) {Pub. L. 82-500;
as amended by Pub. L. 95-217 and Pub

L:-95-576; 33 US.C. § 1251 etseq.)

(iv) The Dredge or Fill (404) Program
under section 464 of the Clern Water.
Act; and

_(v) The Prevention of Significant
Deterioration (PSD) Program under .
regulations implementing section 165 of
the Clean Air Act {CAA), as amended.
{Pub. L. 88-206 as amended; 42 U.S.C..

§ 740t et seq.) -

{2) For the RCRA, UIC, and NPDES
programs, these regulations cover basic
EPA permitting requirements (Part 122},
what & State must do to obtain approval ,
to operate its program in lieu of a
Federal program and minimum
requirements for administering the
approved State program (Part 123), and’
procedures for EPA processing of permit
applications and appeals (Part 124). For
the 404 program, these regulations
include only the requirements which -~
must be met for a State to administer itl
own program in lieu of the US. Army .-
Corps of Engineers in “State regulated
waters,” and provisions for EPA vetoes
of State issued 404 permits. For the PSD
program, these regulations cover only
procedures for EPA processing of PSD
permits in Part 124.

{b) Structure. (1) Coverage of Parts.
These consolidated permit regulations
are incorpaorated into three Parts of Title
40 of the Code of Federal Regulations:

(i} Part 122. This Part contains
definitions for all of the programs except
PSD. It also contains basic permitting
requirements for EPA-administered
RCRA, UIC, and NPDES programs, such
as application requirements, standard. -
permit conditions, and monitoring and
TEPO! requirements.

(ii) Part 123. This Part describes what-
States must do to obtain EPA approval
of their RCRA, UIC, NPDES, or 404
programs. It also sets forth the minimum;
requirements for administering these -

. permit programs after approval.

(iii) Part 124. This Part establishes the:
procedures for EPA issuance of RCRA,
UIC, NPDES, and PSD permits. It also
establishes the procedures for
administrative appeals of EPA permit
decisions.
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(2} Subparts. Parts 122, 123, and 124 signaled by the following worda atthe . Stats RCRA programs under final
are each organized into subparts. Each . end of the sectian or paragraph heading:  authorization be consistent with the
Part has a general Subpart A which {applicabla to State programs, see Federal program and other State
contains requirements that apply to all § 123.7). If these words are absent, the peograms).

the programs covered by that Part.
Additional subparta supplement these
general provisions with requirements
which apply to one or more specified
_programs. In case of any inconsistency
between Subpart A and any program--

specific subpart. the program-specific
.subpart is controlling.

(3) Certain requirements set forth in
Parts 122 and 124 are made applicable to
approved State programs, including
State 404 programs, by reference in Part
123. These references are set forth in
$123.7. If a section or paragraph of Parts

1122 or 124 is applicable to States,
through reference in § 123.7, that fact is

section (or paragraph) appliea only to
EPA-administered permits.

(4) The structure and toverage of
these regulations by program is
indicated in the following chart. A
permit applicant or permittee that is
interested in finding out about only one
of the programs covered by these
regulations can use this chartto -
determine which regulations to read. Ha
State is the permitting authority, the
applicant or permittee should read the
State laws and program regulations
which implement the requirements of
Part 123 for the relevant program.

Coverage
Frogram

Part 122 Part 122 Pert 124
RCAA e e e SUOGRNS A B B e Subparts A, 8, and F ... Subpants A B, E. ang F
UIC. Subparts A and C Subp AandC Subparts A and F,
NPOES..e . SubparsAand D Sub Asnd D Subparts A, D, €, and F.
404 Sabpert A S Asnd € Subpart A,
PSO None None Subparts A, C, and F.

{c) Relation to other requirements. (1)
Consolidated permit application forms.-
Applicants for EPA-issued RCRA Part
A, UIC, NPDES, or PSD permits and
persans seeking interim status under
'RCRA must submit their applications on
EPA’s consolidated permit application
forms when availabie. {There will be no
form for RCRA Part B applicatians and
.therefore =0 EPA application form is
.used. See § 122.25.) These forms, like
these consolidated regulations. contain.
-a general form covering all programs
:plus several program-specific forms..
Although application forms have been
.consolidated, they, like permits, bave
1 been coordinated without losing their
“separate legal identities. There is no
+"consolidated permit.” Each permit and
‘application under a program is a
:separate document. Mast of the .
‘information requested on these -
&pphmtinn forros {other than Form sbr
‘PSD) is reqmred by these regulations.
iThe exsa information required in
!hgenaal form (Form 1} is listed in
:3122.4. The additional information
r!qmred for RCRA Part A applications
{(Rorm 3) is listed in § 122.24, for UIC
‘spplications (Form 4} in § 12237, and for
NPDES applications (Forms 2a-d) in -
‘ 122.53. Applicants for State-issued
jpmu must use State forms which
ot require at a minimum the-
tion listed in these sections. All
information requirements for
Blate 402 permit applications appear in
m'u
(2} Technicol regu]aﬁons. The five
ermit programs which are covered in

these consolidated permit regulations
each have separate additional
regulations that contain technical
requirements for those programs. These
separate regulations are used by permit-
issuing authorities to determine what
requirements.must be placed in permits
if they are issued. These separata
regulations are located as follows:.

ACRA...... 4QCFR Parts 260-268.
UC........ 40 CFR Part 148.
NPOES.... 40 CFR Parts 125, 129, 133; 138.
40 CFR Subchapter N (Parts 400-480)
404 ... 40 CFR Punt 230
PSD e JOCFRMSZ

(d) Aulbonty 'H:s consolidation of
these permit programs into one set of

-regulations is authorized by sections

101(f) and 501¢a) of CWA., sectiana 1006
and-2002 of RCRA, section-1450 of the-
SDWA, and section 301 of the CAA,

(e) Public participation. This rule .
establishes the requirements far public
participatian in EPA and State permit
issuence, enforcmt. and related
variance rand in the

-approval of State RCRA, UIC, NPDES,

and 404 programa. These requirements
carry out the purposes of the public
participation requirements of 486 CFR
Part 25 (Public Participation), and
supersede the réquirements of that Part
as they apply to actions covered under
Parts 122, 123, and 124.

(£} State authorities. Nothing tn Parts
122, 123, or 124 precludes more stringent
State regulation of any activity covered
by these regulations, whether or not
under an approved State program;
except as provided for tie RCRA
program in § 123.33 (requirément that
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§ 122.2 Purpose and scope of Part 122
. (8) Subpart A of Part 122 contains -
definitions (§ 122.3} and basic permitting
requirements (§§ 122.4 through 122.19).
Definjtions are given for the RCRA, UIC,
NPDES, and State 404 programs.
Definitions for EPA processing of PSD
permits are in Part 124, Subpart C. The
permitting requirements apply to EPA
administered RCRA, UIC, and NPDES
programs. {Permit program requirements
for the Federal 404 program
administered by the Corps of Engineers
do not appear in these regulations but
are found in 33 CFR Parts 320-327.) In
addition, the permitting requirements
apply to State-administered RCRA, UIC,
NPDES, and 404 pragrams to the extent
specified by cross-reference in § 123.7,
(b) Subparts B, C, and D contain
additional requirements for RCRA, UIC
and NPDES permitting, respectively.
They apply to EPA, and to approved
States to the extent specified by cross-
reference in § 123.7. -

§122.3 Definitions.

* The following definitions apply to

Parts 122, 123, and 124, except Part 124
caverage of the PSD program (see
§ 124.2). Terms ‘not defined in this
section have the meaning given by the
appropriate Act. When a defined term
appears in a definition, the defined term
is sometimes placed within quotation
marks as an aid to readers. When a
definition applies primarily to one or
more programs, those programs appear
in parentheses after the defined term.
Acidizing (UIC) means the injection of
acid through the borehole or “well” into
a.“formation” to increase permeability
and porosity by dissolving the acid-
soluble portion of the rock constituents.
Administrator means the

" Administrator of the United States

Environmental Protection Agency, or an
authorized representative.

Appliceble standards and limitations
(NPDES] means all State, interstate, and

- Federal standards and limitations to

which & “discharge” or a related activity
i subject under the CWA, including
“eHluent limitations,” water quality
standards, standards of performance,

.toxic effluent standards or prohibitions, -

“best management practices,” and
pretreatment standards under sections -
301, 302, 303, 304, 306, 307, 308, 403, and
405 of CWA,

Appiicotion means the EPA standard
national forms for applying for a permit, -

- including any additions, revisions or

modifications to the forms; or forms
approved by EPA for use in “approved

~ States,” including any approved
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modifications or revisions. For RCRA,
application also includes the
information required by the Director
under § 122.25 {contents of Part B of the
RCRA application). -

Appropriate Act and regulations
means the Clean Water Act (CWA); the
Solid Waste Disposal Act, as amended
by the Resource Conservation and
Recovery Act (RCRA): or Sale Drinking
Water Act {SDWA), whichever is
applicable; and applicable regulations
promulgated under those statutes. In the
case of an “approved State program”
appropriate Act and regulations
includes State program requirements.

Approved program or approved State
means a State or interstate program
which has been approved or authorized
by EPA under Part 123. .

Agquifer (RCRA and UIC) means a
geological “formation,” group of
formations, or part of a formation that is
capable of yielding a significant amount
of water to a well or spring

Area of I:eww (UIC] means the area”
surroundmg an “injection well”
described according to the iriteria set
forth in § 148.086.

Average montbly discharge limitation
(NPDES) means the highest allowable
average of “daily discharges” over &
calendar month, calculated as the sum
of all daily discharges measured during
a calendar month divided by the number
-of daily discharges measured during that

month,

Average weekly discharge Imutatwn
(NPDES) means the highest allowable
average.of “daily discharges” over.a

calendar week, calculated as the sum of

all daily discharges measured during a
calendar week divided by the number of
daily discharges measured during that
week.

Best manqgement practices ("BMP3s")
(NPDES and 404) means schedules of
activities, prohibitions of practices, .
mainienance procedures, and other
management practices to prevent or
reduce the pollution of “waters of the
United States.” For NPDES, BMPs also
include treatment requirements, -
operating procedures, and practices to
control plant site runoff, spillage or
leaks, sludge or waste disposal, or -
drainage from raw material storage. For
State 404 programs, BMPs also include
methods, measures, practices, or design
and performance standards, which
facilitate compliance with section .
404(b)(1) environmental guidelines (40
CFR Part 230), effluent limitations or -
prohibitions under section 307(e), and
applicable water quality standards.

BMPs (NPDES and 404) means “best
management practices.”

‘Closurg (RCRA) means the act of
securing a “Hazardous Waste -

Management facility” pursuant to the
requirements of 40 CFR Part 264.

Contaminant (UIC) means any
physical, chemical, biological, or
radiological substance or matter in
water.

Contiguous zone (NPDES) means the
entire zone established by the United
States under Article 24 of the
Caonvention on the Territorial Sea and
the Contiguous Zone.

Continuous discharge (NPDES) means
a “discharge” which occurs without
interruption throughout the operating
hours of the facility, except for
infrequent shutdowns for maintenance,
process changes, or other similar -
activities. - .

CWA means the Clean Water Act
(formerly referred to as the Federal
Water Pollution Control Act or Federal
Water Pollution Control Act... : -
Amendments of 1972) Pub. L. 92~500, as
amended by Pub. L. 95-217 and Pub. L.
95-576; 33 U.S.C. § 1251 et seq.

Daily discharge (NPDS) means-the
“discharge of a pollutant” meansured
during a calendar day or any 24-hour
period that reasonably represents the
calendar day for purposes of sampling.
For pollutants with limitations
expressed in units of mass, tire “daily
discharge” is calculated as the total
mass of the pollutant discharged over

‘the day. For pollutants with limitations

expressed in other units of
measurement, the “daily discharge” is .
calculated as the average measurement
of the pollutant over the day.

Direct discharge (NPDES) means the
“discharge of a pollutant.”

Director means the Regional
Administrator or the State Director, as -
the context requires, or an authorized
representative. When there is no
‘approved State program,” and there is
an EPA administered program,
“Director” means the Regional
Administrator.- When there is an
approved State program, “Director”
normally means the State Director. In
some circumstances, however, EPA
retains the authority to take certain
actions even when there is an approved
State program. (For example. when EPA
has issued an NPDES permit prior to the
approval of a State program, EPA may-
retain jurisdiction over that permit after
program approval; see § 123.71.) In such
cases, the term *“Director” nieans the
Regional Administrator and not the

‘State Director. -

Discharge (NPDEG) when used
without qualification means the
“discharge of a pollutant.™

Discharge of a pollutant (NPDES)
means:

{a)(1) Any addition of any- pollutant"
or combination of pollutants to “waters.
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" construction of :any structure; the.

of the Umted States" from any “pomt
source,” .or

(2) Any addition of any pollutant-ot
combination of pollutants to the waters
of the *'contigucus zone” or the ocean:
from any point source other than a
vessel or other floating craft which is
being used as a means of transportation.

(b) This definition includes additions
of pollutants into waters of the United -
States from: surface runoff which is ..
collected or channelled by man;
discharges through pipes, sewers, or
other conveyances owned by a State,
municipality, or other person which do
not lead to a treatment works; and
discharges through pipes, sewers, or
other conveyances leading into privately
owned treatment works.

This term does not include an-addition
of pollutants by any “indirect, '
discharger.”

Discharge Momtarmg Report -

(“DMR") (NPDES) means the EPA
uniform national form, including any
subsequent additions, revisions, or
modifications, for the reporting of self-
monitoring results by permitees. DMRs .
must be used by “approved States™ as .
well as by EPA. EPA will supply DMRs
to any approved State upon request. The -
EPA national forms may be modified to -

-substitute the State Agency name,

address, logo, and other similar -

" information, as appropnete in place of

EPA’s.

Discharge of dredged material (404) .
means any addition from any “point
source” of “dredged material” into
“waters of the United States.” The term
includes the addition of dredged - = -
material into waters of the United States
and the runoff or overflow from & -
contained land or water dredged
material disposal area. Discharges of -
pollutants into waters of the United
States resulting from the subsequent
onshore processing of dredged material
are not included within this term and
are subject to the NPDES program even
though the extraction and depositof -
such material may also require a permit-
from the Corps of Engineers or the State:
section 404 program.

Discharge of fill material (404) means -
the addition from any “point source”™ of
“fill material” into “waters of the United
States.” The term includes the following:
activities in waters of the United States::
placement of fill thatis necessary for the

building of any structure or -

- impoundment requiring rock, sand, ditt.

or other materials {or its construction; -
site-development fills for recreational, - :
industrial, commercial, residential, and.

- .other uses; causeways or road fills; .- -
. dams and dikes; artificial islands;

property protection and/or reclamation’
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devices such as riprap, groins, seawalls,

breakwaters, and revetments; beach

nourishment; levees; fill for structures
such as sewage treatment facilities,
intake and outfall pipes associated with
power plants and subaqueous utility
lines; and artificial reefs.

Disposal (RCRA) means the
discharge, deposit, injection, dumping,

" spilling, leaking, or placing of any
“hazardous waste” into or on any land
or water so that such hazardous waste
or any constituent thereof may enter the
environment or be emitted into the air or
discharged into any waters, including
ground water.

- Disposal facility (RCRA) means a

- facility or part of a facility at which
“hazardous waste" is intentionally
placed into or on the land or water, and
at which hazardous waste wnll remain
after closure.

Disposal site {404) means that portion
of the “waters of the United States"
enclosed within fixed boundaries -
consisting of a bottom surface area and
any overlaying volume of water. In the
case of “wetland” on which water is not

- present, the disposal site consists of the
wetland surface area. Fixed boundaries
may consist of fixed geographic point(s)
and associated dimensions, or of 2
discharge point and specific associated
dimensions.

DMR (NPDES) means “Discharge
Monitoring Report.”

Draft permit means a document
prepared under § 124.6 indicating the
Director's tentative decision to issue or
deny, modify, revoke and reissue, '
terminate, or reissue a “permit.” A
notice of intent to terminate a permit,
and a notice of intent to deny a permit,
as discussed in § 124.5, are types of
“draft permits.” A denial of a request for
modification, revocation and reissuance,
or termination, as discussed in § 124.5, is
not a "draft permit.* A “proposed

-permit” is not a “draft permit.”

Drilling mud (UIC] means a heavy

- suspension used in "m]ectmn

_well,” introduced down the drill pxpe
and through the drill bit.

Dredged moterial (404} means

-material that is excavated or dredged
from “waters of the United States.”

Effluent limitation (NPDES) means
-any restriction imposed by the Director
on quantities, discharge rates, and
concentrations of “pollutants” which are
“discharged” from “point sources” into

““waters of the United States,” the
waters of the “contiguous zone,” or the

‘ ocean,

Effluent limitations guxde[mes
{NPDES) means a regulation published

by the Administrator under section -

‘304(b} of CWA to adopt or revise

.“effluent limitations.””

Effluents (404) means “dredged
material” or “fill material,” including
return flow from confined sites.

Emergency permit means a RCRA,
UIC, or State 404 “permit” issued in
accordance with §§ 122.27, 122.40 or
123.96, respectively.

Environmental Protection Agency
{"EPA") means the United States
Environmental Protection Agency.

EPA means the United States
“Environmental Protection Agency.”

Exempted aquifer {UIC) means an
*aquifer” or its portion that meets the
criteria in the definition of “underground
source of drinking water” but which hag
been exempted according to the
procedures in § 122.35(b).

Existing HWM facility (RCRA) means
a facility which waas in operation or for
which construction had commenced, on
or before October 21, 1978. Construction
had commenced if;

{(a) The owner or operator had
obtained all necessary Federal, State,
and local preconstruction approvals or
permits; and

(b){1) A continuous physical, on-site
construction program had begun, or

(2) The owner or operator had entered
into contractual obligations—which
cannot be cancelled or modified without
substantial logs—for construction of the
facility to be completed within a
reasonable time.

[Note.~~This definition reflects the literal
language of the statute. However, EPA
believes that amendments to RCRA now in
conference will shortly be enacted and will
change the date for determining when a
facility is an “existing facility” to one no
earlier than May of 1980; indications are that
the conferees are considering October 30,
1980. Accordingly, EPA encourages every
owner or cperator of a facility which was
built or under physical construction as of the
promulgation date of these regulations to fila
Part A of its permit application o that it can

be quickly processed for interim status when

the change in the law takes effect. When
those amendments are enacted, EPA will-
amend this deﬂmtion.]

Exwtmg injection well [UIC) means
n “injection well” other than a “new
m]echon well.”

- Facility or activity means any “HWM
facility,” UIC “injection well,” NPDES
“point source,” or State 404 dredge or fill
activity, or any other factlity or activity
(including land or appurtenances
thereto) that is subject to regulation
under the RCRA, UIC, NPDES; or 404
programs.

- Fill material {404) means any
“pollutant” which replaces portions of
the “waters of the United States” with
dry land or which changes the bottom
elevation of a water body for any
purpose.
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Final authorization {RCRA) means
approval by EPA of a State program
which has met the requirements of
§ 3006(b} of RCRA and the applicable
requirements of Part 123, Subparts A
and B.

Fluid (UIC) means any material or
substance which flows or moves
whether in & semisolid, liquid, sludge,
gas, or any other form or state.

Formation (UIC) means a body of rock
characterized by a-degree of lithologic
homogeneity which is prevailingly, but
not necessarily, tabular and is mappable
on the earth’s surface or traceable in the
subsurface, ~

Formation fluid (UIC) means “fluid”
present in a “formation” under natural
conditions as opposed to introduced
fluids, such as “drilling mud.”

General permit (NPDES and 404)
means an NPDES or 404 “permit”
authorizing a category of discharges
under the CWA within a geographical
area. For NPDES, a general permit
means a permit issued under § 122.59.
For 404, a general permit means a permit
issued under § 123.95.

Generator [RCRA) means any person,
by site location, whose act or proZess
produces “hazardous waste” identified
or listed in 40 CFR Part 261.

Ground water (RCRA and U]C] means
water below the land surface in a zone
of saturation.

Hazardous substance (NPDES) means
any substance designated under 40 CFR

Part 116 pursuant to section 311 of

CWA..

Hazardous waste (RCRA and UIC}
means a hazardous waste as deﬁned in
40 CFR § 261.3.

Hazardous Waste Management
facility (“HWM facility””} means all
contiguous land, and structures, other
appurtenances, and improvements on
the land, used for treating, storing, or
disposing of “hazardous waste.” A
facility may consist of several
“treatment,” “storage,” or “disposal”
operational units {for example, one or
more landfills, surface impoundments,
or combinations of them). -

HWM facility (RCRA) means

‘Hazardous Waste Management

facility.”

Indirect discliarger (NPDES) means a

‘nondomestic discharger introducing

“pollutants™ to a “publicly owned"
treatment works.”
. Injection well (RCRA and UIC) means
a “well” into which “fluids” are being
injected.

Injection zone (UIC) means a

" geological “formation,” group of

formations, or part of a formation
receiving fluids through a “well.”
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In gperation (RCRA) means a facility  mobile paint source,: such as an nﬁshore . Permit by rule (RCRA) means a

which is treating, stox‘ing, or chsposmg of oil drilling rig, seafood processingrig. - . provision of these regulations stating

“hazardous waste.” seafood processing vessel, ar aggregate  that a “facility or activity” is deemed to.'
Interim autharization (RCRA) means  plany; that begins discharging at.a have a RCRA permit if it meets the =

approval by EPA of a State hazardaus Jocation for which it does nat have an requirements of the provision. .

waste program which has met the existing permit. . Person means an individual,

requirements of §.3008(c) of RCRA and New HWM facility RCRA) means a association, partnership, coxpmhon. ,

applicable reqmrements of Part 123, *“Hazardous Waste Management . municipality, State or Federal agency, or.

SubpartF.

Interstate agency means an agency of
two or more States established by or -
-under an agreement or compact

approved by the Congress, or any other

agency of two or more States having
substantial powers or duties pertaining
to the control of poBution as determined
and approved by the Administrator
under the apprcnnate Act and
regulations.” .

Mgjor facility means any RCRA, UIC,
NPDES, or 404 “facility or activity”
classified as such by the Regional

. Adminigtrataor, or, in the case of
“approved State programs,” the

" Regional Administrator in conjunction
with the State Director.

Manifest (RCRA and UIC} meana the.
shipping document originated and
signed by the “generator” which
containg the informakion required by
Subpart B of'40 CFR Part 262.

Maximum daily discharge limitation

. (NPDES) means the highest allowable
“daily discharge.”

Municipality (NPDES) means a city,
town, borough. county, parish, district,
association, or other public body
created by or under State law and
having jurisdiction over disposal or
sewdge, industrial wastes, or other
wastes, or an Indian tribe or an i
authorized Indian tribal organization, or
a designated and approved management
agency under section 208 of CWA.

National Pallutant Discharge
Elimination System means the national
program for issuing, modifying, revoking
and reissuing, terminating, monitoring
and enforcing permits, and imposing and
enforcing pretreatment requirements,
under sections 307, 402, 318, and 405 of
CWA. The term.includes an "approved
program.” :

New discharger (NPDES) means any
building, structure, facility, or
installation:

(a)(1) From which there is or may be a
new or additional “discharge of
pollutants” at a “'site” at which on_
Octaber 18, 1972 it had never discharged
pollutants; and

(2) Which has never received a finally
effective NPDES “permit” for discharges
at that site; and

(3) Which is not a “new source.”

(b) This definition includes an
“indirect discharger” which commences
discharging into “waters of the Unfted
States.” It also includes any existing

facility” which began operation or for
which construction commenced after
October 21,1978,

New injectian well (UIC) means a

“well" which began injection after a UIC

program for the State applicable to the
well is approved.

"New saurce [NPDES) means any
building, structure, facility, or

" installation from which there is or may

be a "discharge of pollutants,” the
construction of which commenced:.
{a) After promulgation of standards of

" performance under section 306 of CWA

which are applicable to such source; or

{b) After proposal of standards of
performance in accordance with section
306 of CWA which are applicable 10
such source, but only if the standards
are promulgated in accardance with
section 306 within 120 days af their
proposak.

NPDES means “National Pollutant
Dlscharge Elimination System.” .

Off-site (RCRA} means any' site which
is not “on-gite.”

On-site (RCRA) means on the same ar
geographicelly contiguous praperty
which may be divided by public or
private right(s}-of-way. pravided the
entrance and exit between the

_properties is at a cross-roads _
_intersection, and access is by erossing

as opposed to going along, the right(s)-
of-way. Non-contiguous properties
owned by the same person but .
connected by a right-of-way which the
person controls and to which the public
does not have access, is also considered
on-site property.

Owner or operator means the owner
or operator of any “facility or activity”
subject to regulation under the RCRA,
UIC, NPDES, or 404 programs.

Permit means an autharization,
license, or equivalent contral document
issued by EPA or an “approved State” to
implement the requirements of this Part
and Parts 123 and 124. “Permit” includes
RCRA “permit by rule” {§ 122.26), UIC
area permit (§ 122.39), NPDES or 404

“general permit” (§§ 122.59 and 123.85),
and RCRA, UIC, or 404 “emergency

" permit” (§§ 122.27, 122.40, and 123.98).

Permit does not include RCRA interim
status (§ 122.23), UIC authorization by
rule (§ 122.37), or any permit which has
not yet been the subject of final agency
action, such as a “draft permit” or a
*proposed perrmit.”
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_an agent or employee thereof

Phase I (RCRA) means that phase of
the Federal hazardous waste

‘management program commencing an

the effective date of the last of the
following to be initially promulgated: 40
CFR Parts 122, 123, 260,261, 262, 263,
and 265. Promulgation of Phase ] refers
to promulgation of the regu]adms
necessary for Phase I to

-Phase Il (RCRA) means that phase of
Federal hazardous waste managemént:

pragram commenciog on the efective

date of the first Subpart of 40 CFR Part .
264, Subparts F throngh R to be initially
promulgated. Promulgation of Phese H
refers to promulgation of the regulations
necessary for Phase II to begin.

Physical canstruction (RCRA] means
excavation, movement of earth, erection
aof forms orstrudnres.orsmﬂnmm
to prepare an HWMfacﬂity" lompx .
“hazardous waste.”

. Plugging (UIC) means tne act or
process of stopping the flow of waser,
oi}, or gas in “formations” penetraud by

a borehole or “well.”

Point source (NPDES and 404) means
any discernible, confined, and discrete
conveyance, meluding but not limiled to
any pipe, ditch, channel, tunnel, conduit;
well, discrete fissure, container, rolling
stock, concentrated animal i
operation, vessel, or ather {loating craft,
from which pollutants are ormay be .
discharged. This term does not include
return flows from irrigated agriculture.

Pollutant [NPDES and 404} means
dredged spoil, solid waste, incineratar
residue, filter backwash, sewage,
garbage, sewage sludge, munitions,
chemical wastes, biological materials,
redioactive materials {except those
regulated under the Atomic Act
of 1954, as amended (42 U.S.C. § 20%1 &f -
seq.)), heat, wrecked or discarded

‘equipment, rock, sand, cellar dirt and

industrial, municipal, and agricultural
waste discharged into water. It does.not
mean: '

(a) Sewnge from vessels; or

(b} Water, gas, or other material
which is injected into a well to facilitate
production of oil or gas, or water :
derived in association with oil and gas
production and disposed of in a well, if .
the well used either to facilitate
production or for disposal purposes is
approved by authority of the State in
which the well is located, and if the
State determines that the injection or
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disposal will not result in the
degradation of gmund or surface water .
resources. .

[Note—Radioactive materials covered by
the Atomic Energy Act are those
encompassed in its definition of source,
byproduct, or special nuclear materials.
Examples of materials not covered include
radium and accelerator-produced isotopes.
See Train v. Colorade Public Intsrest
Research Group, Inc., 428 U.S. 1 (1976).]

POTW means “publicly owned
treatment works.”

Primary industry category (NPDES)
means any industry category listed-in
the NRDC settlement agreement
(Natural Resources Defense Council et
al. v. Train, 8 ER.C. 2120 (D.D.C. 1976},

‘modified 12 ER.C. 1833 (D.D.C. 1979);
also listed in Appendix A of Part 122

Privately owned treatment works
{NPDES) means any device or system
which is (&) used to treat wastes from
any facility whose operator is not the
operator of the treatment works and {b)
not a llmw ”»

Process wastewater (NPDES) means-
any water which, during manufacturing

or processing, comes into direct contact -

with or results from the production or
use of any raw material, intermediate
product, finished product, byproduct, or.
waste product,

Proposed permit (NPDES) means a
State NPDES “pexmit"” prepared after
the close of the public comment period
(and, when applicable, any public
hearing and administrative appeals)
which is sent to EPA for review before
final issuance by the State., A “proposed
permit” is not a “draft permit.”

Publicly owhed treatment works

("POTW™) means any device or system

used in the treatment {including - .
recycling and reclamation) of municipal
sewage or industrial wastes of a liquid
nature which is owned by a “State” or
“munjcipality.” This definition includes
sewers, pipes, or other conveyances
only if they convey wastewater to &
POTW providing treatment,

Radioactive waste (UIC) means any
waste which contains radioactive
material ip concentrations which exceed
those listed in 10 CFR Part 20, Appendix
B, Table I, Column 2, or exceed the
“Criteria for Identifying and Applying
Characteristics of Hazardous Waste and
for Listing Hazardous Waste” in 40 CFR
Part 281, whichever is applicable.
- RCRA means the Solid Waste
Disposal Act ag amended by the
Resource Conservation and Recovery
Act of 1978 (Pub. L. 94-580, as amended
byl;ub L. 95-609, 42 U.S.C. § 6901 et
seq

Recommencing discharger [NPDES)
heans a source which recommences
discharge after terminating operations.

Regional Administrator means the
Regional Administrator of the
appropriate Regional Office of the
Environmental Protection Agency or the
authorized representative of the
Regional Administrator.

Schedule of compliance means.a

schedule of remedial measures included

in a “permit,” including an enforceable
sequence of interim requirements {for .
example, actions, operations, or

milestone events) leading to comphance »

with the appropnate Actand
regulations.”

SDWA means the Safe Drinking
Water Act (Pub. L. 95-523, as amended
by Pub. L. 95-1900; 42 U.S.C. § 300f et
seq. )

Secondary industry category (NPDES]
means any industry category which is
not a "“primary industry category.”

Secretary (NPDES and 404) means the
Secretary of the Army. acting through
the Chief of Engineers.

Section 404 program or Stale 404
program or 404 means an “approved
State program” to regulate the
“discharge of dredged material™ and the
“discharge of fill material” under section
404 of the Clean Water Act in “State
regulated waters.”

Sewage from vessels (NPDES) means
human body wastes and the wastes
from toilets and other receptacles
intended to receive or retain body
wastes that are discharged from vessels
and regulated under section 312 of
CWA, except that with respect to
commercial vessels.on the Greal Lakes
this term includes graywater. For the
purposes of this definition, “graywater”
means galley, bath, and shower water.

Sewage sludge (NPDES) means. the'
solids, residues, and precipitate
separated from or created in sewage by
the unit processes of a “publicly owned
treatment works.” “Sewage” as used in
this definition means any wastes,
including wastes from humans,
households, commercial establishments,
industries, and storm water runoff, that
are discharged 1o or otherwise enter a
publicly owned treatment works.

Site means the land or water area
where any “facility or activity” is
physically located or conducted,
including adjacent land used in
connection with the facility or activity.
~ State means any of the 50 States, the
District of Columbid, Guam, the
Commonwealth of Puerto Rico, the
Virgin [slands, American Samoa, the
Trust Territory of the Pacific Islands
(except in the case of RCRA), and the
Commonwealth Northern Mariana
Islands (except in the case of CWA).

State Director means the chief
administrative officer of any State or
interstate agency operating an
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“approved program.” or the delegated
representative of the State Director. If
responsibility is divided among two or-
more State or interstate agencies, “State
Director” means the chief administrative
officer of the State or interstate agency
authorized to perform the particular
procedure or function to which reference
is made.

State/EPA Agreement means an
agreement between the Regional
Administrator and the State which
coordinates EPA and State activities,
responsibilities and programs including
those under the RCRA, SDWA, and
CWA programs. :

State regulated waters (404) means
those “waters of the United States” in
which the Corps of Engineers suspends
the issuance of section 404 permits upon
approval of a State's section 404 permit
program by the Administrator under
section 404(h). These waters shall be
identified in the program description as
required by § 123.4(h)(1). The Secretary
shall retain jurisdiction over the

“following waters (see CWA section

104(g)(1)):

(a} Waters which are subject to the
ebb and flow of the tide;

{b) Waters which are presently used,
or are susceptible to use in their natural
condition or by reasonable improvement
as & means to transport interstate or
foreign commerce shoreward to their
ordinary high water mark; and
* (c) "Wetlands” adjacent to waters in
(a) and (b). .

Storage {(RCRA) means the holding of
“hazardous waste” for a temporary
period, at the end of which the
hazardous waste is treated, disposed, or
stored elsewhere. _

Stratum (plural stratc) (UIC) means a

‘'single sedimentary bed or layer,

regardless of thickness, that consists of’ ,
generally the same kind of rock

" material.

Total dissolved solids (U 1C and
NPDES) means the total dissolved-.
(filterable) solids as determined by use :
of the method spemﬁed in 40 CFR Part-
138,

Toxic pollutant (NPDES and 404)
means any pollutant listed as toxic-
under section 307(a}{1) of CWA.

Transporter (RCRA) means a person
engaged in the off-site transportahon of
“hazardous waste” by air, rail, highway
or water.

Trectment (RCRA) means any
method, technique, or process, including
neutralization, designed to change the
physical, chemical, or bioclogical
character or composition of any
“hazardous waste” so as to neutralize
such wastes, or so as to recover energy
or material resources from the waste, or
80 as to render such waste non-
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hazardous, or less hamdaus safer 1o
" transport, store or dispose of: or

amenable for recovery, amenah for..

storage, or reduced in volume.

UIC means the Underground Injection
Control program under Part C of the
Safe Drinking Water Act. includmg an
“approved program.”

Underground m}er:tzon {UIC) means a

“well injection.”

Underground source of drinking water
(“USDW") (RCRA and UIC) means an
“aquifer” or its portion: -

(a){(1) Which supplies drmkmg water
for human consumption; or

{2) In which the ground water ~
’contains fewer than 10,000 mg/1 “total
dissolved solids:” and |

(b) Which is not an "exempted
aquifer.”

USDW [RCRA and UIC) means :
“underground source of drinking water.”
Variazice [NPDES] means aoy  ~
mechanism or provision under sections..
301 or 318 of CWA or under 40 CFR Part

125, or in the applicable “effluent.
limitations gmdehnes" which allows..
modification to or waiver of the
generally applicable efflvent limitation .
requirements or time deadlines of CWA.
Thig includes provisions which allow -
the establishment of alternative
limitations based on fundamentally

- different factors or on sections 301{c).
301(31 301(h}, 301(i}, or 316{a) of CWA.

Waters of the United States or Waters

of the U.S. means:

(a) All waters which are cun'ently -1
) used, were used in the past, or may be

susceptible to use in interstate or foreign

" commerce, including all'waters which
are subject to the ebb and flow of the -
nde

{b) All interstate walers, mcludmg
interstate “wetlands .

{c) All other waters such as iptrastate
lakes, rivers, streams (including .
intermittent streams), mudflats,
sandflais, “wetlands,” sloughs, prairie
potholes, wet meadows, playa lakes, or
natural ponds the use, degradation, or
destruction of which would affect or
could affect interstate or foreign
commerce including any such waters:

(1) Which are or could be used by
interstate or foreign travelers for
recreational-or other purposes;

{2) From which fish or shellish are or

-could be taken and sold in mterstate or
foreign commerce; or’

(3) Which are used or counld be used
for indistrial purpeses by industries in
interstate commerce;

(d) All impoundments of:- wnten
otherwise defined as waters of the

. United States under this definitiom;

(e} Tributaries of waters identified in

paragraphs (1}-{4) of this deﬁnihon. v
(f) The territorial sew; and .

(g) “Weﬂands" ndiaeen! towater,
{other than waters that are themselves -
wetlands) identified in-paragraphs (a)-

(£} of this definitian. -
‘Waste trestment systems, includmg

treatment ponds er lagoons designed to
meet the requirements of CWA {other
than cooling ponds as defined in 40-CFR
§ 423.11(m} which also meet the criteria
of this definition) are not waters of the
United States. This exclusion applies

"only to manmade bodies of water which «

neither were originelly created in waters
of the United States (such as & disposal
area in wetlands) nor resulted from the
impoundrment of waters of the United
States:

Well (UIC) means a bored, drilled or

-driven shaft, or a dug hole, whose depth

is greater than the largest surface
dimensfon.” .
* Well injection {UIC) means the

subsurface emplacement of *fluids”

through a bored, drilled, or driven
“well:”” or through a'dug well, where the
depth of the dug well is greater than the

" largest surface dimension.

"Wetlands means those areas that q
inundated or saturated by surface or

- ground water-at a frequency and

duration sufficient to suppart, and that
under normal circumstances do support. .
a prevalence of vegetation typically
adapted for life in saturated sail - -
conditions. Wetlands generally include
swamps, marshes, bogs, and similar
areas.
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PART 123—sum-: PROGRAM 123.97 Additional conditinns spplicanieto  Part” do not refer to hazardees weste
REQUIREMENTS - . 2l 404 permits. . . programs operating under interim
. 12398 Establishing 40x peamit conditions. authorization.} Subpart A indludes the
Subpart A—General Progrem Requirements  123.99 -M;n;mndum of Agreement with the: o epts which mustbe pastaf -
Sec , 123100 Transmission of informationtoEPA  Submissions to EPA for program
1231 Purpose and scope. and other Federal agencies. approval, the substantive provisions
123.2 Definitions. 123:101 EPA review of and objections te which must be present in Stete programs
123.3 Elements ofa program submission. State permits. . . for them to be approved, and the ’
112; il’:t’smm dé:m:‘;m'—até ot 123102 Coordination re:;huiremm » procedures EPA will follow in
orney Lreneral 3 slaieme 123.103 Enforcement autbority - approving, revising, and withdrawing

123.6 Memorandum of Agreement with 104 al , P

Regional Administrator. 128 Approval process State programs. Subpart B contains

123.7 Requirements for permitting.
1238 Requirements for compliance
" evaluation progrems.
1239 Requirements for enforcement
authority.
123.10 Sharing of information.
123.11 Coordination with other programs.
123.12 -Approval-process.
123.13 Procedures for revision of State

programs. o
123.14 Criteria for withdrawal of State

programs. o .
123.15 Procedures for withdrawat of State-
programs.
Subpart B—Additional Requirements for
State Hazardous Waste Programs’
123.31 Purpose and scope.
123.32 Consistency. . -
123.33 Regquirements for identification and-
listing of bazardous wastes.
123.34 Requirements for generators of
bazardous wastes.
123.35 Requirements-for transporters of-
- hazardous wastes. . .
12338 Requirements for hazerdous waste
management facilities.
123.37 Requirements with respect to permits
. and permit-epplications.
"~123.38 EPA review of.State permits.
123.399 Approval process.

. Subpart C—Additional Requimmem for
State VIC Programs .
123,51 Purpose and scope.
12352 -Requirement to obtain a perm.it.
123.53 Progress reports. ’
123.54 Approval process.
123.55 Procedures for withdrawal of Siate

VIC programs.

Subpart D—A¥ditiona! Requirements for
State Programs Under the National
Pollutant Discharge Elimination System -

123.71 Purpose and scope.

123.72 Control of disposal of pollutants into
wells,

.123.73 Receipt and use of Federal

information.

123.74 Transmission of information to EPA.

123.75 EPA review af and objections to
State permits.

123,76 Prohibition.

123.77 Approval process.

Subpart E—Additional Requirements for
State Programs Under Section 404 of the
Clean Water Act

123.91 Purpose and scope.

12392 Activities not requiring permits.
123.93 Prohibitionss

123.94 Permit application.

123.85 General permits.”

123.96 Emergency penmiits.

123127

Subpart F—Requirements for Interim.
Authorization of State Hazardous Wasts
Programs
123121 Purpose and scope.
123122 Schedule,
123.123 Elements of a program submission.
123.124 Program description. »
J23.125 Attorney General’s statemens.
123128 Memorandum of agreement.”
Authorization plan.
123.128 Program requirements for beterin:.
suthorizetion for Phase L
123.129 Additional progrem
for interim authorization for Phase ll.

* 123130 Interstate movement of hazardous

waste.

123.131 Progress reports. :
123.132 Sharing of information.
123133 Coordination with other programs.
'123.134 EPA review of State permits.
123.135 Approval process. '
'123.138 Withdrawal of State programs.
123.137 Reversion of State programs.

Authority: Resource Conservation and
‘Recovery Act, 42 U.S.C. 6901 ef seg.; Safe

. Drinking Water Act, 42 US.C. 300f%) et seq.

Clean Water Act, 33 U.S.C. 1251 et seq.

“Subpart A—General Program-

Requirements

$ i23.1 Purpose and scope.
(a) This part specifies the procedures
EPA will follow in approving, revising,

- and withdrawing State programs under

the following statutes and the

- requirements State programs must mest

to be approved by the Administrator

 under:

{1) Section 3006(b) (hazardous waste-
fina] authorizatior) and section 3006{c}
(hazardous waste-interim authorization)
of RCRA;

(2) Section 1422 (anderground
injection control—UIC) of SDWA:

{3) Sections 318, 402, and 405
(National Pollutant Discharge

_ Ehmmatlon System-—NPDES) of CWA;

(4) Section 404 (dredged or fill
matenal) of CWA.

(b) Subpart A contains requuements
applicable to all programs listed in
paragraph (a) except hazardous waste

_programs operating under interim

authorization. All requirements

. applicable to hazardous waste programs

operating under interim authorization
are contained in Subpart F. (References

- in this subpart to “programs under this
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additional requirements for States
seeking final authorization under RCRA.
Subpart C contains additional ‘
requirements for State UIC programs.
Subpart D specifies additional
requirements for-State NPDES programs.
Subpart E specifies additional -
requirements for Sta:esechnm
programs..

{c} State submissions for program
approval must be made in accordance
with the procedures setout in. Subpart A.
and, in the case of State 464 programs
with the procedures-set out in Subpart E
(Submissions for interim authonzahan
shall be made in accordancewith _
Subpart F.) This includes developing
&nd submitting to EPA a program
description [§ 123.4), an Atorpey
General's statement [§ 123.5}. a
Memorandum of Agreement with the
Regional Administrator (§ 123.6) and
with the Secretary in the mseof'eﬁm-
404 programs {§ 123.98). -

(d) The substantive provisions which
must be included ir. State programs for
them to be approved include

- requirements for permitting, comphance

evaluation, enforcement, public
participation, and sharing of
information. The requi are foand’
both in Subpart A {§§ 12370 12317}
and in the program specific subparts.’
Many of the requirements for State
programs are made applicable to States
by cross-referencing other EPA .
regulations. In particular, many of the
provisions of Parts 122 end 124 are made
applicable to States by the nfereneec
contained in § 123.7.

(e) Upon submission of a complete
program, EPA will conduct & pubfic
hearing, if interest is shown, and -
determine whether to approve or
disapprove the program taking inte
consideration the requirements of this:.
Part, the appropriate Act and any
comments received.

(f) The Administrator shall approve
State programs which conform to the
applicable requirements of this Part.

(g] Upon approval of a State program,

the Administrator [or the Secretary in
the case of section 404 programs) shell
suspend the issuance of Federal permits
for those activities subject to the
approved State program.



authority does not impair a State’s
ability to obtain full program approval
in accordance with thig Part, ie., . .
inability of a State to regulate activities:
on Indian lands does not constitute a-
partial program. Similasly; a State can
agsume primary enforcement
responsibility for the UIC program,
notwithstanding § 123.51(e), when the.

. State program is unable to regulate
activities on Indian lands within the
State. EPA, or in the case of section 404
programs the Secretary, will administer
the program on Indian lands if the State
does not seek this authority.

[Note.~States are advised te contact the
United States Department of the Interior,
Bureawof Indian Affairs, concerning’
autharity over Indian lands.]

(k) Except as provided in § 123.32,.
nothing in this Part precludes a State
from:

(1) Adopting or enforcmg
requirements which are more stringent
oz more extensive than those required-
under this-Part;.

(2) Operating a program with a greaten
scope-of coverage than that requnired
undet this Part Where an approved.
State program has a greater scope.of.
coverage than required by Federal law
.the additional coverage is not part of the.
Federally approved program..

{Note.—Forexample, wherr a State tequue-
pertaits for discharges into publicly.owned-
treatment works, these permits arenot -
NPDES permits. Also. State assumption of the
section 404 program is limited to certain
_ waters, as provided in. § 123.91{c), The
Federal progranr aperated: By the Corps of
Engineers continues to apply to the remaining
waters in the State even after program
approval. Hawever, this does not reatrict .
States from regulating discharges of dredged
oz fill materials into thoserwaters over which
the Secretary retaing mﬁon 404 juriadiction.}

§1232 Definitons.

The definitions. in Part 122 apply to aﬂ.
;ubpam of this Part, including Subpart.

State section 404 programs, a ,

Memorandum of Agreement with the

Secretary as required by § 122.99;
{5} Copies of all apphcable State

statutes and regulations, including those -

governing State administrative .

procedures;

{6} The showing xequired by
§ 123.39(c} (RCRA programs only) and
§ 123.54(b]) (UIC programs only) of the
State’s public participation activities
prior to program submission. :

{b) Within 30 days of receipt by EPA
of & State program submission, EPA will
notify the State whether its submission
is complete. If EPA finds that a State’s
submission is complete, the statutory
review period (Le..the penod of time
aflotted for formal EPA review of a
proposed State program under the
appropriate Act) shall be deemed to
have begun on the date of receipt of the .
State's submission. If PPA finds that a-
State’s submission is incomplete. the-
statutory review period shall not begin "
until all the necessary inforaration is
received by EPA. -

_(cTH the State’s submissionis = .
materially changed during the statutory

-reviewperiod, the statufory review -

period shall begirr agair upon'mceipt of
the revised submission. = -

(d] The-State and EPA may extend the
‘statutory review perfod by agreement.

123.0 Program description:. .
Any State that seeks-to admnnster a
progrant under this: part:ghall submit-a

description of the program it proposes to-

administer in lieu of the Federal
program under State law or under an-
interstate compact. The program
description shall include: .

(a) A deacription inf narrative form of
the scope, structure, coverage and
processes of the State program.

(b) A description (including
organization charts) of the organization
and structure of the State agency or
agencies which will have responsibility

for administering the program,. mcludmg
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(h)AnySmtcpmyamappmvedby $1233 B‘mollm »tlnmﬁamaﬁonﬁsted’below.lfmort
the Administrator shall at all tines be . submission, . . ~ than one agency is responsible for -
conducted in accordance with:the - {a] Any State thai seeks lo adminieter  administratior of a program, each
requirements of this Part: a program under this Part shalksubmit agency must have statewide jurisdiction
.-{i) States are encouraged to: - . -to the Administrator at least three- over a class of activities. The
consolidate their permitting activities. .  copies-of a program submission. The- responsitilities of each agency must be
While approval of State programsunder submissionrshall contain the following  delineated, their psocedures for
this Part will facilitate such (1).A Jetter from the Governor ofthe  ‘coordination set forth, and an agency
] consohdation. theaeregulatians donot  State requesting program approvak may be designated as-a “lead agency” to
require consolidation..Each of the four . {2) A complete program description, . facilitate communications between EPA
programs under this Part may be applied  &s required-by § 123.4, describing how: and the State agencies having program
for and approved separately:. - -the State intends to carry out its responeibility. Iiv the case of State
{i) Partial State programs are nof. .  responsibilities under this Part;. 'RERA programs, sucha-designation is:
allowed under NPDES, 404, or ECRA. _{3) An Attorney General's statement  mandatory (see paragraph (f){4) of this-
(for programs operating undar final - 88 required by § 123.5; section). When the State proposes to
authorization). However, in many cases (4) A Memorandum of Agrsement. adminisfer @ program of greater scope of
" States will lack authority to regulate with the Regional Administrator as covevage: than is required by Federal
activities on. Indian lands. This laek of required by §123.6,and, in the case of law, the information provided under this

paragraph shalf indicate the resources
dedicated to administering the Federally
required portion of the program. -

{1) A description of the State agency -
staff wha will carry out the State
program, including the number,
occupations, and general duties of the
employees. The State need not submit
complete job descriptions for every-
employee carrying out the State
program. '

(2) Arr ftemization of the estimated
costs of establishing and administering
the program for the first two.years after

. approval, including cost of the personnel

listed in paragraph (b)(1] of this section,
cost of administrative support, and cnst
of technical support. -

_{3) An itemization of the sources and
amounts of funding, includingan .
estimate. of Federal grant money,
available to the State Director for the. -
first two years after approval to meet
the costa listed in paragraph (b}{Z}of .
this.section, identifying any restnchons
or limitations upon this funding.

(c) A description.of applicahle State .
procedures, including permitting
procedures and any State administrative .

" or judicial review procedures..

{d] Copies of the permit form(s}.
applicahon form(s}, reporting-form(s})

__and manifest format the State intends to
- employ in ifs program. Forms used by

States need not be identical to the forms

_ used by EPA but.should require-the .

same basic information, except that

- State NPDES programs are required to

use standard Discharge Monitoring
Reports (DMR). The State need not
provide copies of uniform national forms
it intends to use but should note its
intention to-use such forms, State -
section 404 application forms must

- include the information required by
. §$-123.94 and State section 404 permit

forms must include the information and
conditions required by § 123.97.

{Nots.—States are encouraged to-usa:
uniform national forms established by the . .
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Administrator. If uniform national forms are
used, they may be modified to include the
State Agency's name, address, logo, and
other similar information, as appropriate, in.
place of EPA's.]

{e) A complete description of the
State's compliance tracking and
enforcement program.

(f) State RCRA programs anly. In the
case of State RCRA programs, the
program description shall also include:

(1) A description of the State manifest
tracking system, and of the procedures
the-State will use to coordinate -
information with other approved State -
programs and the Federal program
regarding interstate and international -
shipments. ‘

(2) An estimate of the number of the -
folowing:

{i) Generators;

(ii) Transporters: and -

{iii} On- and ofi-site storage, treatment
and disposal facilities, and a brief :
description of the types of [acilities and
an indication of the permit status of
these facilities.

(3) If available, an estimate of the
annual quantities of hazardous wastes: ~

(i) Generated within the State;

(it) Transporters; and
State; and

{iii) Stored, treated, or disposed of
within the State:

(A) on-site; and

(B} off-site.. _

{4) When more than one agency
within & State has responsibility for
administering the State program, an
identification of a “lead agency” and a
description of how the State agencies
will coordinate their activities. -

(8) State UIC programs only. In the
case of a submission for approval of a
State UIC program the State's program
description shall also include:

(1) A schedule for issuing permits
within five years after program approval
to all injection wells within the State

“which are required to have permits
under this Part and Part 122;-

{2) The priorities (according to criteria
set forth in 40 CFR § 146.08) for issuing
permits, including the number of permits
in each class of injection well which will
be issued each year during the first five
years of program operation;

(3) A description of how the Director
will implement the mechanical integrity
testing requirements of 40 CFR § 146.08,
including the frequency of testing that
will be required and the number of tests
that will be reviewed by the Director
each year;

(4] A description of the procedure
whereby the Director will notify owners
and operators of injection wells of the
requirement that they apply for and
obtain a permit. The notification

required by this paragraph shall require
applications to be filed as soon as
possible, but not later than four years -
after program approval for all injection
wells requiring a permit;

(5) A description of any rule under
which the Director proposes to authorize
injections, including the text of the rule;

(6) For any existing enhanced -
recovery and hydrocarbon storage wells
which the Director proposes to authorize
by rule, & description of the procedure
for reviewing the wells for compliance
with applicable monitoring, reporting,
construction, and financial -
responsibility requirements of §§ 122.41
and 122,42, and 40 CFR Part 148; -

{7} A description of and schedule for

- the State’s program to establish and
maintain a current inventory of injection

wells which must be penmtted under
State law; .

{8) Where the Director has designated
underground sources of drinking water "
in accordance with § 122.35(a), a
description and identification of all such
designated sources in the State;

{9) A description of aquifers, or parts
thereof, which the Director has
identified under § 122.35(b) as exempted
aquifers, and a summary of supporting
data;

(10} A description of and schedule for
the State’s program to ban Class IV
wells prohibited under § 122.36; and -

(11) A description of and schedule for
the State’s program to establish:an
inventory of Class V wells and to assess
the need for a program to regulate Class
V wells. _

(h) State 404 programs only. In the
case of a submission for approval of a
section 404 program the State’s program
description shall aleo include:

(1) A description of State regulated
waters.

-[Note.—~States should obtain'from the
Secretary an identification of those waters of
the U.S. within the State over which the
Corps of Engineers retains authority under
section 404(g) of CWA.)

{2) A categorization, by type and
quantity, of discharges within the State,
and an estimate of the number of
discharges within each category for,
which the discharger must file for a
permit,

(3) An estimate of the number and-
percent of activities within each’

category for which the State has alteady

issued a State permit regulatmg the
discharge.

(4) In accordance with § 123.92{a){6), a
description of the specific best -
management practices requirements
proposed to be used to satisfy the
exemption provisions of section
404({f)(1)(E) of CWA for construction or
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maintenance of farm roads, forest roads *
or temporary roads for moving mmmg
equipment.

{5) A description of how the State

_ section 404 agencyf{ies) will interact with-

other State and local -agencies. .
(6) A description of how the State will ,
coordinate its enforcement strategy with
that of the Corps of Engineers and EPA. .

{7) Where more than one agency
within a State has responsibility for
administering the State program:

{i} A memorandum of underst N
among all the regponsible State agenciu :
which establishes: b

(A)-Procedures for obtaining and
exchanging information necessary for
each agency 1o determine and assess the
cumulative impacts of all activities
authorized under the State program;

{B) Common reporting requirements;

_.and

(C) Any other appropriate procedures .°
not inconsistent with section 404 of
CWA or these regulations; -

{ii) A description of procedureés for
coordinating compliance monitoring and
enforcement, distributing among the
responsible agencies information
received from applicants.and permittees,
and issuing reporis required by section

- 404 of CWA or these regulations.

(8) Where several State 404 permits
are required for a single project, a
description of procedures for:

(i) Ensuring that all the necessary
State 404 permits are issued before any .
of the permits go into effect; and

{ii) Concurrent processing and, where -
appropriate, joint processing of all of the
necessary State 404 permits. .

- §123.5 Attorney General's statement.

{a) Any State that seeks to administer”
& program under this Part shall submita
statement from the State Attorney
General {or the attorney for those State
or interstate agencies which have
independent legal counsel) that the laws
of the State, or an interstate compact,
provide adequate authority to carry out
the program described under § 123.4 and
to meet the requirements of this Part.
This statement shall intlude citations to .
the specific statutes, administrative -
regulations, and, where appropriate,
‘ judicial decisions which demonstrate
sadequate authority.State statutes and

regulations cited by the State Attorney

:General or independent legal counsel .

tshall be in the form of lawhlly: adopted

State-statutes and regulations at the-

time the statement is signed and shall bé
fully effective by the time the programi is*
approved. To qualify as “independent
legal counsel” the attorney signing the.
statement required by this section must
have full authority to independently

_ repreaent the State agency in éourt op.
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all matters pertaining to the State
program. )

[Note.—EPA will supply States withhamr
Attorney General's statement format on:
request.]

(b) When a State seeks authority aver
activities on Indian lands, the statement
shall contain any appropriate analysis of
the State’s anthority.

(c) State NPDES programs only. In the
case of State NPDES programs, the
Aftorney General's statement shall
certify that the State has adequate legal
authority to issue and enforce general -
permits if the State seeks to implement
the general permit program undes
-§ 122.59.

{d) State section 404 programs only.

{1) In the.case of State section 404
programs the State Attorney Generals
statement shall contain an analysis of
State law regarding the prohibition on
taking private property without.just
compensation, including any applicable
judicial interpretations, and an .
assessment of the effect such law will
bave on,the successful implementation
of the'State’s regulation. of the &scha.rge.
of dredged or fill material .

-(2] In the casa of State section 404
programs, where maore than one agency
has respongibility for administering the
State program, the Atforney General's
Statement shail include certification that
each agency has fuil authority to-.
adnrinister the program within its
category of jurisdiction and that the
State as a whole hag full authority to
administer a complete State section 404
program. -

§123.0 Memorandum ot Agreement withy
the Regional Administrator.. .

{a}Any State that seeks to administer
a progra.munderthxsl’artshalfsubmxta
Memorandum of Agreement. The.
Memorandum of Agreement shall be
execufed by the State Director and the
Regional Administrator and shalk .
became effective when approved by the:
Administrator. In addition to meeting
the requirements of paragraph (b} of this
section, the Memorandumyr of Agreement
may inclnde ather ferms, conditions, or
agreements consistent with this Part and'
relevantto the administration and
enforcement of the State's regnlatory.
program. The Administrator shall not
approve any Mémoranduny of

ent which contains provisions

which restrict EPA's statutory oversight

ility.

d} The Memorandum of Agreement
shall inelude the following:

(1) Provisions for the prompt transfer
from EPA to the State of pending permit
applications and any other information
‘relevant to pregram operation not

already in the posseasion of the State
Director (e.g.. support files for.permit -
issuance, compliance reports, ete.},. .
When existing permits are transfen-ed

..from EPA to tha. State for

administration, the Memorandum nf
Agreement shalf contain provisians. -
specifying a pracedure for fransferring
the administration of these permits.Ifa
State lacks the.authority to directly
administer permits issued by the Federal
goveroment, & procedure may be )
established to transfer responsibility for
these permits.

[Note.—For example, EPA and the State
and the permittee could-agsee that the State..

would issue a permit(s) identical to the

outstanding Federal permit which would'
simultaneously be-ternrinated.]

(2) Provisions specifying classes and
categories of permit applications, draft
pemits, and proposed permits that the
Gtate will send'ta the Regional = .
Administrator for review, comment and,
whsre applicable, objection.

[Note.—The nature and basis of EPA.
review of State permitx and permrit

- applications differs among the pro;

grams
governed by this Part. See §§ 123.38 (RCRA)
123.75 (NPDES} and 12310t (4041}’

(3) Provisions specifying the-frequency

-and content of reports; documents and
. other information which: the State-is

required. ta submit to EPA. The State-
shall allow EPA ta routinely review
State recarda..reports. and files. relevant
to the administration and enforcement
of the approved progranr. Statereports
may be combined with grant reports
where appropriate. These procedures.
shall implement the requirements of-
§ 123.74 (NPDES programs only}andr
§ 123.160 (404 programs only).

* (47 Provisiona on the-State’s. -

‘compliance monitoring and mfoxcemmt

program, including
(i) Provisions foz coordination.of

.compliance monitoring activitiea by. the
“State and by EFA. These may specify

the basis on which the Regional
Administrator will select facilities or
activities within the State for EPA.
inspection. The Regional Administrator
will normally notify the State at least 7
days before any such:inspection; and:

{ii) Procedures to assure coordination.
of enforcement activitieg.

(5) When appropriate..- provisions:tor
joint processing of permits by the State
and EPA, for facilities or activities -
which require permits from botlr EPA
and the State under different programs
See §124.4.

[Note.—~Ta promote efficiency and toravoik

. duplication and inconsistency; States are

encouraged to enter into joint processing.
agreements with EPA foz permit issusnce.
Likewise; States are encouraged (but not
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required} le considersteps te coordinate ar

consolidate thair awn permit programs and
activities.]

() Provisions for modification of the-

. - Memorandum of Agreement.in
" accordance with this Part.

(c) The-Memorandum of Agreement,
the annual program grant and the State/
EPA Agreement should be consistent. If
the State/EPA Agreement indicates that
a changg is needed in the Memorandum

- of Agreement, the Memorandum of

Agreement may be-amended threugh the
procedures set forth in this part. The-
State/EPA Agreement may not.override
the Memorandum. of Agreement.

[Nete~Detailed . program priorities and
specific arrangements for EPA support of the
State progranr will change and are therefore
more approprialely negotiated in the context
of annual agreements rather than in the
MOA. However, it may still be appropriale to
specify in the MOA the basis for such
detaited agreements, e.g.. a provision in the
MOA specifying that EPA will select facilities
in the $tate for inspectionr annually as part of
the State/EPA agreement.}

(d} State RCRA prorgrams only. In the
case of State RCRA programs the
Memorandum of Agreement shall alsa
provide that:

f1) EPA may conduct compliance.
inspections of al? generators,
transporters, and HWM facilities in
each year for which the State is.
operating undee final authorization; The
Regional Adnvnistrator and the State
Directoz may agree {o fimitations on
compliance inspections of generatoss,
transporters, and non-major HWM
facilities.

" {2} No limitations on EPA compliance

inspectfons of generators, transparters,,
or non-major HWM facilities under

- paragraph (d)(1) of this section shall

restrict EPA’s right'to inspéct any
generator, transporter; or HWM fagility.
which it has cause to believe is not in
campliance with RCRA; however, before
condiicting such an mspection, EPA will
normally allow the State a reasonable
opportunity ta conduct a compliance
evaluationinspection.

3) The State Direcior shall ptomptlg
forward to EPA copies of draft permits
and permit applications for all major
HWM facilities for review and
comment. The.Regional Administrator-
and the State Director may agree o -
limitations regarding review of and
comment on draft permits and/or permit
applications far non-major HWM
facilities The State Director shall supply

EPA copies of final permits for all majer

HWM facilities.

(4):The Regional Admlmstrator shall
promptly forward to the State Director
information obtained prior to:program
approvalin notifications provided under
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section 3010(a) of RCRA. The Regional
' Administrator and the State Director
shall agree on procedures for the
assignment of EPA identification”
numbers for new generators, -
transporters, treatment, storage, and
disposal facilities.

(5) The State Director shall review all
permits issued under State law prior to
the date of program appmval and

modify or revoke and reissue them to:
require compliance with the
requirements of this Part. The Regional
Administrator and the State Director
shall establish a time within which this
review must take place.

(e) State NPDES programs only. In the
case of State NPDES programs the
Memorandum of Agreement shall also-
-specify the extent to which EPA will
waive its right to review, object to, or
comment upon State-issued permits
under sections 402(d)(3). (e} or {f).of

- CWA. While the Regional Administrator
and the State may agree to waive EPA -
review of certain “classes or categories”
of permits, no waiver of review may be
granted for the following -discharges:

{1) Discharges into the territoriel sea;

(2) Discharges which may affect the
waters of a State other than the one in
which the discharge originates;

(3) Discharges proposed to be
regulated by general permits [see
§ 122.59);

‘(4) Discharges from publicly owned
treatment works with a daily average

" discharge exceeding 1 mllhun gallons
per day;

(5) Discharyes of uncontaminated
cooling water with a daily average
discharge exceeding 500 million gallons
per day;

(6) Discharges from any major
discharger or from any discharger within

. Federal review of certain “cClasses or’
categories” of permits, no waiver ma
be granted for the following acEwEes

%‘ {A) Discharges which may affect the

‘waters of a State other than the one in
which the discharge originates;

s (B) Major discharges;

{C) Discharges into critical areas
established under State or Federal law
including fish and wildlife sanctuaries
or refuges, National and historical

- monuments, wilderness areas and

preserves, National and State parks,

_components of the National Wild end

Scenic Rivers system, the designated
critical habitat of threatenedor

‘endangered species, and sites identified

or proposed under the Neational Historic

" Preservation Act;

¥ (D) Discharges pruposed to be
regulated by general permiits; or

v’ (E) Discharges known or suspected to

.contain toxic pollutants in toxic
amounts under section 307(a){1) of CWA
or hazardous substances in reportable
quantities under section 311 of CWA.

{ii) A definition of mejor discharges.

(2) In the case of State section 404
programs, where more than one agency
within & State has responslblhty for
administering the program, all of the
responsible agencies shall be parties to
the Memorandum of Agreement. ~

rograms only. Whenever a waiver is
granted under paragraphs (e) or [f)(l) of
this section, the Memorandum of
Agreement shall contain: *

{1)'A statement that the Regional
Administrator retains the right to
terminate the waiver as-to future permit
actions, in whole or in part, at any time
by sending the State Director written
notice of termination; and

r {g) State NPDES and Section 404
p:

any of the 21 industrial categories listed - g (2) A statement that the State shall

in Appendix A to Part 122;

(7) Discharges from other sources with
a daily average discharge exceeding 0.5
(one-half) million gallons per day,
except that EPA review of permits for
discharges of non-process wastewater
may be waived regardless of flow.

{f) State section 404 programs only. (1)
In the case of State section 404
programs, the Memorandum of
Agreement with the Regional
Administrator shall also spec:fy'

{i) The categories (including any cl ;s
type, or size within such categories]' of
dlscharges for which EPA will waive
review of State-issued permit™ -
applications, draft permits, and draft -
general permits. While the Regional
Administrators and the State, after
consultation with the Corps of
Engineers, the U.S. Fish and Wildlife
Service, and the National Marine
Fisheries Service, may agree to walve

AN

supply EPA and, in the case of State
section 404 programs, the Corps of
Engineers, the U.S. Fish and Wildlife -
Service, and the National Marine
Fisheries Servcie (unless Teceipt is
waived in writing), with copies of final
permits.

§123.7 Requirements for.permitting.

{a) All State programs-under this Part
must have legal authority to implement
-each of the following provisions and
must be-administered in oonformanqe
‘with edch; except that States are not.
precluded from omitting ormodifyins
any provisions to impose mare stringent.
requireinents: :
5 (1) § 122.4—({Application for a permit},
except in the case of § 122.4(d) for State
section 404 p

28 lzz.HSignatories)'

(3) § 122.7—(Applicable permit
conditions);
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re;

(4) § 122.8—{Establishing permit
conditions);

(5) § 122.9—{Duration);

{6) § 122. 10[3)—(Schedules of

compliance);

(R ] 122.11—(Mcmitonng
requirements); -

+{8) § 122.13 {a) and [b)-—(Effect of

. permit);

(9) § 122.14—(Permit tmnsfer}

(10) § 122.15—(Permit modification};’
(11) § 122.16—{Permit termination);
.{12) § 122.186—({Noncompliance

porting);
"(13) § 12219 (bHd)-—(Conﬁdenﬂnl
_ information};
{14) § 124 3(a}—{Appheation fora -

. _permit);

(15} § 124.5 (a}, (c}, {d}, and -
(Modxficaﬁon of permits}), except as
provided in § 123.100(b})(2} for State’
section 404 programs;

(16) § 124.6 (a), (c), [d) and [e)—{Draft
permit), except as provi
§ 123.100(b)(2) for State section 404
programs;

{17) § 124.8—{Fact sheets), except as
provided in § 123.100(b)(2} for State
section 404 programs; -

(18) § 124.10 {a)(1)(ii), (a}{1)(iii},
{a)(1)(v}, (b}, (c}, {d}, and {e}—{Public
notice); -

(19) § 124.11—(Public comments and
requests for hearings): )

(20) 4 124.1z(a}—{Pubhc hearings),
and

(21) § 1247 (a) and (c)—(Response to'
‘comments).

[Note«——Statea need not implement:
provisions identical to the above listed '
provisions or'the. promwnn listed in 1] 123.7-1'
(b)~(d). Implemented provisions must,:
however, establish requirements at least as
stringent as the corresponding listed -
provisions. While States may impose more
stringent requirements, they may not make
one requirement more lenient as-& tradeoff
for making another requirement more
stringent; for example, by requiring that
public hearings be held prior to issuing any
permit while reducing the amount of advance-
notice of such a hearing.

State programs may, if they have adequate

-legal authority. implement any of the -

provisions of Parts 122 and 124, See, for ’

-example, § 122.5{d) (continuation of permits}

and § 124.4 {consolidation ofpermlt
processing).

(b) State RCRA programs ohly; . Any
State hazardous waste program.shall
have legal authority to implement each
of the following provisions and must be
administered in conformance with each.
except that States are not precl_uded :
from omitting or modifying any’ -
pmviaions to impose mare stringeny

(1] § 122)-:211(1)(2)—(3?0“55
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(2) § 122.22—{Application for a
permit);

(3) § 122.24—{Contents of Part A);

{4) § 122.25—(Contents of Part B);

{Note.—States need not use a two part
permit application process. The State
application process must, however, require
information in sufficient detail to satisfy the
requirements of §§ 122.24 and 122.25.)

(5} § 122.26~(Permit by rule);

(8} § 122.27-—(Emergency permits);

(7) § 122.28—{Additional permit -
conditions);

{8) § 122.20—{Establishing permit
conditions); and

(9) § 122.30—{Interim permits for UIC
wells),

“(c) State UIC programs only. State
UIC programs shall have legal authority
to implement each of the following
provisions and must be administered in
conformance with each; except that
States are not precluded from omitting
or modifying any provisions to impose
more stringent requirements:

(1) § 122.32—(Classification of
injection wells),

{2).§ 122.33—(Prohibition of
unauthorized injection);

(3) § 122.3¢—(Prohibition of
movement of flnids into underground
sources of drinking water);

(4) § 122.35—(I1dentification of
underground sources of drinking water
and exempted aquifers);

(5] § 122.36—(Elimination of Class IV
wells);’

~ (6) § 122.37—{Authorization by rule);

(7) § 122. 38—-[Authonzatxon by
permit});

(8) § 122. 39—(Atea permlts),

{9) § 122.41—(Additional permit
conditions); |

(10} § 122.42—(Estabhshmg penmt
conditions);,

(11) § 122. 44--(Correct1ve actmn), and

{12) § 122.45—(Requirements for wells
managing hazardous wastes). .

(d) State NPDES programs only. State
NPDES programs shall have legal
authority to nnplement each of the
following provisions and must be
administered in conformance with each;
except that States are not precluded
from. omitting or'modifying any
provisions to impose more stririgent
requirements:

(1) § 122.52—{Prohibitions);

.(2) § 122.53 (a}, (d)-{g] and (i}-{k}—
(Apphcatmn for a permit); -

(3) § 122.54—{Concentrated animal
feeding operations); -~

{4) § 122.55—{Concentrated aquatic
animal production facilities);

(5) §122.56—{Aquaculture projects);

{6) § 122.57—{Separate storm sewers);

(7) § 122.58-—(Silviculture});

(8} § 122 59—(General permits).
pravided that States which do not seek

to implement the general permit program
under § 122.59 need not do so;

(9) § 122.60—{Conditions applicable to
all permits);

(10} § 122.861—(Conditions applicable
to specified categories of permits);

(11) § 122.82—{Establishing permit
conditions);

{12) § 122.63—(Calculating NPDES
conditions);

{13} § 122.84~—{Duration of penmt]

(14) § 122.85—{Disposal into wells);

(15) § 124.58~(Fact sheets);

(16) § 124.57(a)~{Public notice);

(17) § 124.5—(Comments from
government agencies);

(18) Subparts A, B, C, D, H, L], K and
L of Part 125; and

(19) 40 CFR Parts 129, 133, and
Subchapter N.

{Note.~For example, a State may impose
more stringent requirements in an NPDES
program by omitting the upset provision of -
§ 122.50 or by requiring more prompt notice
of an upset.]

(e) State NPDES and 404 programs
only. (1) State NPDES and 404 permit
programs shall have an approved
continuing planning process under 40
CFR § 35.1500 and shall assure that the
approved planning process is at all
times consistent with CWA.

(2) State NPDES and 404 programs
shall ensure that any board or body
which approves all or portions of
permits shall not include as a member
any person who receives, or has during
the previous 2 years received, a

_significant portion of income directly or’
_ indirectly from permit holders or

applicants for a permit.

(i) For the purposes of this paragraph:
- {A) “Board or body"” includes any
individual, including the Director, who
has or shares authority to approve all or
portions of permits either in the first
instance, as modified or reissued, or on
appeal.
.. {B) “Significant portion of income™
means 10 percent or more of gross
personal income for a calendar.year,

“except that it means 50 percent or more

of gross personal income for a’'calendar -

_year if the recipient is over 80 years of -

age and is receiving that portion under
retirement, pension, or similar
arrangement.

(C) “Permit holders or applicants for a
permit” does not include any
department or agency of a State
government, such as a Department of
Parks or a Department of Fish and
wildlife. -

(D) “Income” includes retirement’
benefits, consultant fees, and stock
dividends.

(ii) For the purposes of this
subparag;raph. income is not received
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“directly or indirectly from permit
holders or applicants for a permit” when
it is derived from mutual fund payments,
or from other diversified investments for
which the recipient does not know the
identity of the primary sources of
income,

§ 123.8 Requirements for compliiance
evaluation programs.

(a) State programs shall have
procedures for receipt, evaluation,
retention and investigation for possible
enforcement of all notices and reports
required of permittees and other
regulated persons (and for investigation
for possible enforcement of failure to
submit these notices and reports).

{b) State programs shall have
inspection and surveillance procedures
to determine, independent of
information supplied by regulated
persons, compliance or noncompliance
with applicable program requirements.
The State shall maintain:

{1) A program which is capable of
making comprehensive surveys of all
facilities and activities subject to the
State Director’s authority to identify
persons subject to regulation who have
failed to comply with permit application
or other program requirements. Any
compilation, index, or inventory of such
facilities and activities shall be made
available to the Regional Administrator
upon request;

{2) A program for periodic inspections
of the facilities and activities subject to
regulation. These inspections shall be

" conducted in & manner designed to:

(i) Determine complidance or
noncompliance with issued permit
conditions and other program
requirements;

. {ii) Verify the accuracy of information
submitted by permittees and other
regulated persons in reporting forms and
other forms supplying monitoring data;.

and .

(iii} Verify the adequacy of sampling,
monitoring, and other methods used by
permittees and other regulated persons

"to develop that information;

{3) A program for investigating
information obtained regarding
violations of applicable program and
permit requirements; and
" (4) Procedures for receiving and
ensuring proper consideration of
information submitted by the public
about violations. Public effort in
reporting violations shall be encouraged,
and the State Director shall make
available information. on reporting
procedures.

{c) The State Director and State
officers engaged in compliance
evaluation shall have authority to enter:
any site or premises subject to



33462

- Federal Register {-Vol 45;:Na.:98-/ Monday,-May:19, 1988 { Rules and Regulations

regulation or in which records relevant
to program operation are kept in arder:
to copy any records, inspect, monitor or
otherwise investigate compliance with -
the State program including compliance
with permit conditions and other ... -
program requirements. States whose law
requires a search warrant before eatry -
conform with this requirement.

(d) Investigatory inspections shall be
conducted, samples shall be taken and
other information shall be gathered in a
manner {e.g., using proper “chain of -
custody™ procedures) that will produce
evidence admissible in an enforcemem
proceeding of in court.

(e) State NPDES programs only. State
NPDES compliance evaluation programs
shall have procedures and ability for: -

(1) Maintaining a comprehensive
inventory of all sources covered by
NPDES permits and a schedule of
reports required to be submitted by
permittees to the State agency;

(2) Initial sqreening {i.e pre-
enforcement evaluation) of all permit or
grant-related compliance information to
identify violations and to establish
priorities for further substantive
technical evaluation; -

(3) When warranted, conducting a
substantive technical evaluation
following the initial screening of all’
permit or grani-related compliance
information to determine the -
appropriate agency response;

{4) Maintaining a management
information system which supports the -
compliance evaluat:on actlvmes of thxs
Part; and

(5) Inspecting the facilities of all major
dischargers at least annually.

§123.9 Requirements for enforcement
authority.

. (8) Any State agency administering a
program shall have available the
following remedies for violations of
State program requirements:

{1) To restrain immediately and
effectively any person by order or by
suit in State court from engaging in any
unauthorized activity which is
endangering or cansing damage to
public health or the environment;

[Note.—This paragraph requires that States
- have a mechanism (e.g., an administrative
cease and desist order or the ability to seek a
temporary restraining order)} to stop any
unauthorized activity endangering public’
health or the environment.}

(2) To sue in courts of competent
jurisdiction to enjoin any threaiened or
continuing violation of any program
requirement, including permit =~ ..
conditions, without the necessity of a
prior revocation of the permit;

MTdmsmmé o secover in court

civil penalties and to seek criminal - -
remedies, including fines, as follows:
-(i} State RCRA programs énly. {A)
Civil penalties shall be recoverable for
any program violation in ut least the -
amount of $10,000 per day. ‘-
(B} Criminal remedies shall be

- obtainable against any person who

knowingly transports any hazardous
waste to an unpermitted facility; who
treats, stores, or disposes of hazardous
waste without a permit; or who makes’
any false statement or representation in
any application, label, manifest, record,
report, permit or other document filed,
maintained, or used for purposes of .
program compliance. Criminal fines
shall be recoverable in at least the
amount of $10,000 per day for each
violation, and imprisonment for at least
six months ghall be available. -

{#) State UIC programs only. (A) For
all wells except Class I wells, civil
penalties shall be recoverable for any
program violation in at least the amount

of $2.500 per day. For Class H weils, civil
penaltiss shall be recoverable for any
program violation in at leasi the amount
of $1.000 per day.

(B) Criminal fines shall be recoverable
in at least the amount of $5,000 per day
against any person who willfully
violates any program requirement, or,
for Class 1 wells, pipeline {production}
severance shall be imposable against
any person who willfully violates any
program requirement.

r (iif) State NPDES and section 404
b

rograms only. (A) Civil penalties shall
be recoverable for the vialation of any -

" NPDES or section 404 permit condition;

any NPDES or section 404 filing
requirement; any duty to aliow or carry
out inspection, entry -or monitoring
activities: or any regulation or orders
issued by the State Director. Such
penalties shall be assessable in at least
the amount of $5,000 per day for each
violation.

(B) Criminal fines shall be recoverable
against any person who willfuly or
negligently violates any applicable
standards or limitations; amy NPDES or
section 404 permit condition; or any
NPDES or section 404 filing requirement.
Such fines shall be assessable in at least
the amount of $10,000 per day for each
violation.

[Note~States which provide criminal
mmedies based on “criminal negligence,”
“gross negligence” or strict liability satisfy
the requirement of paragraph (a](a)(ik)(B) of
this section.)

(C) Criminal fines shell be recoverable
against any person who knowingly
makes any false statement,

- representation or certification in any
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NPDES or section 40¢ form, inany -
notice or report required by an NPDES

.or section 404 permit, or who knowingly

renders inaccurate any moitoring device
or method required to be maintained by -
the Director. Such fines shali be - '
recoverable in at least the amount of
$5,000 for each instance of violation.

[Note.—In many States the State Director
will be represented in State courts by the
State Attorney General or other appropriate
legal officer. Although the State Director need
not appear in court actions he or she should »
have power to request that.any of the above
actions be brought]

{b)(1) The maximum civil penalty or
criminal fine {as provided in paragraph

{a)(3) of this section) shali be assessable
for each instance of violation and, if the

 violation is continuous, shall be

assessable up 1o the maximum amount
for each day of violation.

{2) The burden of proof and degree of
knowledge or intent required under
State law for establishing violations
“under paragraph (a){3) of this section,
shall be no greater than the burden of
proof or degree of knowledge or intent
EPA must provide when it brings an
action under the appropriate Act.

[Note.~For example, this reunaﬂ is
not met if State law includes mental state as
an element of proof for civil violations.] -

(¢} Any civil penalty assessed, sought
or agreed upon by the State Director
under paragraph (a}{3) of this section -
shall be appropriate to the violation. A
civil penalty agreed upon by the State -
Director in settlement of administrative
or judicial litigation may be adjusted by
a percentage which represents the -
likelihood of success in establishing the
underlying violation(s) in-such litigation.
i such civil penalty, together with
costs of expeditious compliance, would
be so severely disproportionate to the
resources of the violator as 10 jeopardize
continuance in business, the payment of
the penalty may be deferred or the
penalty may be forgiven in whole or |
part, as circumstances warrant. In the .’
case of a penalty for a failure to meet'a
statutory or final permit compliance
deadline, “appropriate to the violation,”
as used in this paragraph, meansa
penalty which is equal ta:

(1) An amount appropriate to redress
the harm or risk to public health or the
environment; plus

(2) An amount appropriate to remove
the economic benefit gained or to be
gained from delayed compliance; plus

{8) An amount appropriate as a
penalty for the violator's degree of
recalcitrance, defiance, or indifference
to requirements of the law; plus
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[4) An amount appropnate to recover
unusual or extraordinary enforcement
costs-thrust upon the public; minus

{5) An amount, if any, appropriate to
reflect any part of the noncompliance
attributable to the government itgelf;
and minus

(6} An amount appropriate to reflect
any part of the noncompliance caused
by factors completely beyond the
violator’s control (e.g., floads, fires).

[Note.~In addition to the requirements of
this paragraph, the State may have other
enforcement remedies. The following
enforcement options, while not mandatory,
are highly recommended:

Procedures for assessment by the State of
the costs of investigations, inspections, or
monitoring surveys which lead to the
establishment of violations;

Procedures which enable the State to
assess or to sue any persons responsible for
unauthorized activities for any expenses
incurred by the State in removing, correcting,
or terminating any adverse effects upon
human health and the environment resulting
from the unauthorized activity, whether or
not accidentak

Procedures which enable the State to sue
for compensation for any loss or destruction
of wildlife, fish or aquatic life, or their

_habitat, and for any other damages caused by
unauthorized activity, either to the State or to
any residents of the State who are directly
aggrieved by the unauthorized activity, or
both; and .

Procadures for the administrative -
assessment of penalties by the Director.]

(d) Any State administering a program
shall provide for public participation in
the State enforcement process by
providing either:

(1) Authority which allows
intervention as of right in any civil or-
administrative action to obtain remedies
specified in paragraphs (a) (1), (2} or (3}
of this section by any citizen having an
interest which is or may be adversely
affected; or ‘

{2} Assurance that the State agency or
enforcement authority will:

(i) Investigate and provide written
responses to all citizen complaints
submitted pursuant to the procedures
specified in § 123.8(b){4); )

(i) Not oppose intervention by any
citizen when permissive intervention.
may be autharized by statute, rule. or
regulation; and -

(iii) Publish notice of and provide at
least 30 days for public comment on any
proposed settlement of a State
enforcement action.

§ 123,10 Sharing of information.

(a) Any information obtained or used
in the administration of a State program
shall be available to EPA upon request
without restriction. If the information
has been submitted to the State under a
claim of confidentiality, the State must .

submit that claim to EPA when
providing information under this section.
Any information obtained from a State
and subject to a claim of confidentiality
will be treated in accordance with the
regulations in 40 CFR Part 2, If EPA
obtains from a State information that is
not claimed to be confidential, EPA may
make that information available to the
public without further notice. :
(b) EPA shall furnish to States with
approved programs the information in
its files hot submitted under a claim of
confidentiality which the State needs to
implement its approved program. EPA
shall furnish to States with approved
programs information submitted to EPA
under a claim of confidentiality, which
the State needs to implement ita
approved program, subject to the
conditions in 40 CFR Part 2.

§ 123.11 Coordination with other
programs,

(a) Issuance of State permits under
this Part may be coordinated with
issuance of RCRA, UIC, NPDES, and 404
permits whether they are controlled by
the State, EPA, or the Corps of
Engineers. See § 124.4.

{b) The State Director of any
approved program which may affect the
planning for and development of

‘hazardous waste management facilities

and practices shall consult and
coordinate with agencies designated
under section 4008(b) of RCRA (40 CFR
Part 255) as responsible for the _
development and implementation of
State solid waste management plans
under sectlon 502{b) of RCRA [40 CFR
Part 256).

§123.12 Approval process.

The process for EPA approval of State
programs is set out in §§ 123.39 (RCRA),
123.54 (UIC), 123.77 (NPDES), and | '
123.104 (404).

§ 123.13 Prooodum for revision of State
programs. ,

- (a) Either EPA or the approved State
may initiate program revision. Program -
revision may be necessary when the
controlling Federal or State statutory or
regulatory authority is modified or
supplemented. The State shall keep EPA
fully informed of any proposed -
modifications to its basic statutory or -
regulatory authority, its forms, .
procedures, or priorities. v

(b) Revision of a State program shall
be accomplished as follows: :

(1) The State ghall submit a modified
program description, Attorney General’s
statement, Memorandum of Agreement,
or such other documents as EPA :
determines to be necessary under the
circumstances,
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{2) Whenever EPA determines that the
proposed program revision is
substantial, EPA shall issue public .
notice and provide an opportunity to
comment for a period of at least 30 days.
The public notice shall be mailed to
interested persons and shail be
published in the Federal Register and in

- enough.of the largest newspapers in the

State to provide Statewide coverage.
The public notice shall summarize the
proposed revisions and provide for the
opportunity to request a public hearing.
Such a hearing will be held if there is
significant public interest based on
requests received.

{3) The Administrator shall approve or '
disapprove program revisions based on .
the requirements of this Part and of the
appropriate Act.

(4) A program revision shall become
effective upon the approval of the
Administrator. Notice of approval of any
substantial revision shall be published
in the Federal Register. Notice of
appmval of non-substantial program
revisions may be given by a letter from
the Administrator to the State Governor
or his designee.

(c) States with approved programs
shall notify EPA whenever they propose
to transfer all or part of any program
from the approved State agency to any
other State agency, and shall identify
any new division of responsibilities
among the agencies-involved. The new
agency is not authorized to administer
the program until approved by the
Administrator under paragraph (b) of
this section. Organizational charts. -
required under § 123.4(b} shall be
revised and resubmitted.

(d} Whenever the Administrator has
reason to believe that circumstances
have changed with respect to a State
program, he may request, and the State
shall provide, a supplemental Attorney
General's statement, program
description, or such other documents or
information as dre necessary.

_ (e) State RCRA programs only. All

. new programs must comply with these

regulations immediately upon approval.
Any approved program which requires
revision because of a modification to
this Part or.to 40 CFR Parts 122, 124, 280,
261, 262, 263, 264, 265 or 266 shall be so

" revised within one year of the date of

promulgation of such regulation, unless
a State must amend or enact a statute in
order to make the required revision in
which case such revision shall take
place within two years. .
(f) State UIC programs only. The State
shall submit the information required
under paragraph (b)(1) of this section
within 270 days of any amendment to
this Part or 40 CFR Parts 122, 124, or 148
which revises or adds any requirement
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respecting an approved State UlC
program.

{g) State NPDES programs only. Aﬂ
new programs must comply with these
regulations immediately upon approval,
Any approved State section 402 permit
program which requires revision to
conform to this Part shall be so revised
within one year of the date of -
promulgation of these regulations,
unless a State must amend or enacta
statute in order to make the required
revision in-which case such revision
ghall take place within 2 years, except

" that revision of State programs to .
implement the requirements of 40 CFR
Part 403 (pretreatment) shall be -
accomplished as provided in 40 CFR
§ 403.10. In addition, approved States
shall submit, within 6 months, eoples of
their permit forms for EPA review and
approval. Approved States shall also
assure that permit applicants, other than
POTWs, either (1) whose permits expire
after November 30, 1980 or (2) whose
permits expife before November 30, 1980
and who have not reapplied for a permit
prior to April 30, 1980, submit, as part of
their application, the information
required under §§ 122.4(d) and 122.53 {d)
or (e}, as appropriate.

{h) State section 404 programs onfy.
The Regional Administrator shall .
consult with the Corps of Engineers, the
U.S. Fish and Wildlife Service, and the
National Marine Fisheries Service
regarding any substantial program.
revision, and shall consider their .
recommendations prior to approval of
any such revision.

§ 123.14 Cmmtorwlthdnwd ofSht'
programs, -

(a) The Administrator may withdraw
program approval when a State program
no longer complies with the
requirements of this Part, and the State
fails to take corrective action. Such
circumstances incinde the following:

{1) When the State’s legal autharity no
longer meets the requirements of this
_ Part, including:

{i) Failure of the State to promulgate
or enact new authorities when
necessary; or

(ii) Action by a Slate legislature or '
court striking down or hmmng State
authorities.

{2) When the operation of the sme
program fails to comply with the
requirements of this Part, including:

{i) Failure to exercise control over
activities required 1o be regulated under
this Part, including faﬂm to ispue

permits;

(if) Repeated issuanm of permits
which do not conform to the
requirements of thie Part; or

(1) Failure to comply with the public
participation requirements of this Part.
{3} When the State's enforcement -

” program fails to comply with the

requirements of this Part, including:

(i) Failure to act on violations of
permits or other program requifements;

(ii) Failure to seek adequate * -
enforcement penalties or to collect
administrative fines when imposed: or

(iii) Failure to inspect and monitor
activities subject to regulation.

{4) When the State program fails to
comply with the terms of the -
Memorandum of Agreement requn-ed
under § 123.8.

§123.16 Procedures for withdrawal of
State programs.

(a) A State-with a program approved
under this Part may voluntarily transfer
program responsibilities required by

Federal law to EPA {or to the Secretary

in the case of 404 programs) by taking
the following actions, or in such other -
manner as may be agreed upon with the
Administrator.

{1) The State shall give the-
Administrator (and the Secretary in the
case.of section 404 programs) 180 days
notice of the proposed transfer and shall
submit a plan for the orderly transfer of
all relevant program information not in
the possession of EPA (or the Secretary
in the case of section 404 programs)
{such as permits, permit files,
compliance files, reports, permit
applications) which are necessary for

. EPA (or the Secretary in the case of

section 404 programs) to administer the

program.
(2) Within 80 deys of receiving the
notice and transfer plan, the

" Administrator (and the Secremryiin the

case of section 404 programs) shall
evaluate the State’s transfer plan and

shall identify any additional information

needed by the Federal government for
program administration and/or identify
any other deficiencies in the plan.

(3) At least 30 days before the transfer
is t0 occur the Administrator shall
publish notice of the transfer in the
Federsl Register and in enough of the
largest newspapers in the State to
provide Statewide coverage, and shall
mail notice to all permit holders, permit

.applicants, other regulated persans and

other interested persons on appropriate’
EPA and State mailing lists.

Tb) The following proceduces apply
when the Administrator orders the -
commencement of proceedings to
determine whether to withdraw -
approval of a State program, other thnn
a UIC program. The process for -
withdrawing approval of State UIC
programs is set out in § 123,55,
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(1) Order. The Administrator may -
order the commencement of withdrawal
proceedings on his or her own initiative
or in response to a petition from an )
interested person alleging faflure of the
State to comply with the requirements of
this Part as set forth in § 123.14. The
Administrator shall respond in writing
‘o any petition to commence withdrawal
proceedings. He may conduct an
informal investigation of the allegations
in the petition to determine whether
cause exists to commence proceedings
under this paragraph. The

. Administrator’s order commencing -
_ proceedings under this paragraph shall

fix a time and place for the
commencement of the hearing and shall
specify the allegations against the State

- which are to be considered at the

hearing. Within 30 days the State ghall
admit or deny these allegations in&
written answet. The party seeking. .
withdrawal of the State's program shall
have the burden of coming forward with
theevidence ina heanng nnder this '
paragraph.

{2) Definitions. For purposes of this
paragraph the definitions of “Act,” .
“Administrative Law Judge,” “Hearing,”
“Hearing Clerk.” and “Presiding Officer”
in 40 CFR § 22.03 apply in addition to
the followmg: . :

(i) “Party” means the petitioner, the :
State, the Agency, and any other person
whose request to participate as a pany
is granted.

{ii) “Person” means the Agency, the .
State and any individual or organization
having an interest in" the mbject matter .

of the proceeding.

(iii) “Petitioner” means any persor.
whose petition for commencement of

- withdrawal proceedings has been
- granted by the Administrator.

(3) Procedures. The following
provisions of 40 CFR Part 22
{Consolidated Rules of Practice) are
applicable to proceedings under this
paragraph: -

(i) § 22.02—{use of nnmberlgender).

(ii) § 22.04{c)—{authorities of
Presiding Officer);

(i) § 22.08—{filing/service of rulings
and orders);

(iv) § 22.07(a) and (b)-—exaept that,
the time for commencement of the :
hearing shall not be extended beyond
the date set in the Administrator’s order
without approval of the Administratar—
(computation/extension of ime);

(v) § 22.08—however, substituta . .
“order commencing proceedings”™ for
“complaint™—(Ex Parte contacts};

v zz.m—{mmmnﬁon of ﬁled
documents’

)
(vii) § 22.11(a), {c} and (d). Immr
motions to intervene must be filed -

- within 15 days from the date the notice
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of the Administrator’s order is first the issues within such limits and on supplementary order withdrawing
_published—{intervention); such conditions as may be fixed by the approval of the State program. K the

(viii) § 22.18 except that, service shall
be in accordance with paragraph (b){4)
of this section, the first sentence in
§ 22.18(c] shall be deleted, and, the word
“recommended" shall be substituted for
the word “initial” in § 22.16{c}—
(motions);

_ {ix) § 22.19(a}, (b} and (c}—{preheanng
conference);

{x) § 22.22—(evidence):

{xi} § 22.23—{objections/offers of .

prooff;” - :
(xii) § 22.25~—{filing the transcript});

and »

(xiii} § 22.28—{findings/conclusions).

(4} Record of proceedings. (i) The

* hearing shall be either stenographically
reported verbatim ar tape recorded, and
thereupon transcribed by an official
reporter designated by the Presiding
Officer:.

(ii) All orders issued by the Presxdmg
Officer, transcripts of testimony, writtem
statements of position, stipulations,
exhibits, motions, briefs, and other
written material of any kind submitted
in the hearing shall be a part of the
_record and ghall be available for
inspection or copying in the Office of the

" Hearing Clerk, upon payment of costs.
Inquirfes may be made at the Office of
the Administrative Law Judges, Hearing
Clerk. 40t M Slreet. S.W.. Washingtom,
D.C. 20460

(iii} Upon notice to aﬂ parties the
Presiding Officer may authorize
corrections to the transcript which
involve matters of substance:. ,

(iv} An original and twer (2) copies of -
all written submissions to the hearing
shall be filed with the Hearing Clerk;

{v] A copy of each such submission
shall be served by the person making
the submisaion upon the Presiding
Officer and each party of record. Service
under this paragraph shall take pl'ace by

- mail or personal delivery;

" (vi) Every submission . shall be
accompenied by an acknowledgement
of service by the person served or proef
of service in the fornr of a statement of
the date, time, and manner of service -
and the names of the persons served,
certified by thepenonuhu made
service; and .

(vif) Tire Hearing Clerk shall maintain

and furnish. to any person upon request,
-a list containing the name, service

- address, and telephone number of alk
parties and their attorney= or duly
authorized representatives. o

(5) Participation by a person noto

party. A person whaisnot a party may,.
at the discretion of tlie Presiding Officer.
be permilted tomake a limited
appearance by making an aral oz

. written statement of his/kier poeition on

Presiding Officer, but he/she may not
otherwise participate in the proceeding.

(8) Rights of parties. All parties to the.
proceeding may:

(i} Appear by counsel or other
representative in all hearing and pre-
hearing proceedings;

(ii) Agree to stipulations of facts

‘which shall be made a part of the

record. -

(7) Recommended decision. (i} Within
30 days after the filing of proposed’
findings and conclusions, and reply
briefs, the Presiding Officer shall
evaluate the record before him/her, the
proposed findings and conclusions and
any briefs filed by the parties and shall

. prepare a recommended decision, and

shall certify the entire record, including
the recommended decision, to the
Administrator. ’

(i) Copies of the recommended
decision ghall be served upon all parties.

(iif) Within 20 days after the
certification and filing of the record and
recommended decision, all parties may
file with the Administrator exceptions to
the recammended decisionanda -
supporting brief.

(8) Decision by Administrator: (i}
Within 60 days after the certification of
the record and filing of the Presiding
Officer's recommended decision, the
Administrator shall review the recard .
before him and issue his own decisiom

(i} If the Administrator concludes that
the State has administered the program
irr conformity with the appropriate Act
arrd regulations his decision shalf
constitute. “final agency action’™ within
the meaning of 5 U.S.C. §704.

(iii) If the Administrator concludes
that the State has not administered the
program i canformity, with the.

_appropriate Act and regufations he shal?

list the deficiencies ix the program and
provide the State a reasonable tfme, uof
ta exceed 90 days, to take such

_appropriate corrective action as the
_ Administrator determines. necessary.

(fv} Within the time prescribed by the
Administrator the State shall take such
appropriafe carrective actionas = = -
required by the Administratar and. shail
file with the Administrator and all" -
parties a statement certified by the State
Director that appropriate corrective: - .
action has been taken. :

(v} The Administrator may. :eqm.n &
further showing in addition to-the:-
certifieck statement that corrective action
hag beemtaken. .

(vi] If the State fails to take
appropriate corrective action and flle -
certified statement thereof within the:
time. prescribed by the Adminisizator.

the Administzator shall issve a

3=55

State takes appropriate corrective
action, the Administrator shall issue a
supplementary order stating that

- approval-of authority is not withdrawn.

(vii) The Administrator's
supplementary order shall constitute
final Agency action within the meaning
of 5U.SC. § 704. :

(c) Withdrawal of authorization undes
this section and the appropriate Act
does not relieve any person from
complying with the requirements of
State law, nor does it affect the validity
of actions by the State prior to
withdrawal.
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Emited under section 404(g){1) of CWA
to coverage of such State regulated
waters. See the definition of “State
regulated waters” in § 122.3.

(d) Under section 404(h)(5) of CWA,
States are entitled, after program
approval, to administer and enforce
general permits issned by the Secretary.
If the State chooses not to-administer.
and enforce these permits, the Secretary
retains jurisdiction until they expire. If
the Secretary has retained jurisdiction
andif a penmt appeal or modification
request is not finally resolved when the
Federally issued permit expires, the
Secretary, upon agreement with the
State, may cantinue to retain jurisdiction
: the matter is resolved.

§ 123.92 _Acthvities not requiring permits. ?

{a) Except &8 specilied In paragraphs
(b) and (c) of this section, any discharge
of dredged or fill material that may
result from any of the following
activities is not prohibited by or
otherwise subject to regulation under
this snbpart:

r (1)(i) Normal farming, silviculture and
ranching activities such as plowing,
seeding, cultivating, minor drainage, and
harvesting for the production of food,
fiber, and forest products, or upland soil
and water conservation practices, as
defined in paragraph [a){1)(iif) of this
section. :

(ii} To fall under this exemption, the
activities specified in paragraph {a){1)(i}
of this section must be part of @n
established (ie. on-going) farming,
Subpart E—Additional Requirements silviculture, or ranching operation.
for State Programs Under Section 404  Activities on areas lying fallow as part
of the Clean Water Act of a conventional rotational cycle are
part-of en established operation.
§123.91 Purpou and scope.

Activities which bring an area into
(a) This Subpart describes additional | farming, silviculture, or ranching use are
requirements, both procedural and

not part of an established operation. An
substantive, for State permit programs operation ceases to be established when
under section 404 of CWA (regulating

the area on which it was conducted has
discharges of dredged or fll material). been coverted to another use-or has lain
cause EPA does not operate the

idie so long that modifications to the
)_section 404 program, the permit

ydrological regime are necessary to
requirements in Parts 122 and 124 are resume operstions. If an activity takes
reievant to section 404 programs only to | place outside the waters of the United
the extent they are made apphcable to

States, or if it does not involve &
tate section 404 programs in § 123.7(a). | discharge, it does not need a section 404
Additional permit application an

pemmit, whether or not it is part of an

. processing requirements applicable to stablished farming, silviculture, or
State 404 programs are set out in this ranching operstion. -
Subpart. - - ’ {iii)(A) Cultivating means physical

{b) The requirements for State gection  methods of eoil trestment employed
404 programs are promulgated under the  within established farnting, ranching
authority of sections 101(e) and 501{a) of
CWA. forest crops to eid and improve their
- (e) No partial section 404 prograc: growth, quality or yield. -

will be approved by EPA. Except as {B) Harvesting means physical :

provided in § 123.82, the State program reeasures employed directly upon farm,

must regulate all discharges of dredgsd  forest. or ranch crops within established
or fill material into State regulated egricultural and sfivieuiturst lands to
waters. State section 404 programs are bring abeat their removel from farw,
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-and silviculture lands on farm, ranch, or »

forest, or ranch land, but does not
include the construction of farm, forest,
or ranch roads.

(C)(1) Minor Droingge means: K

(/) The discharge or dredged or fill
material incidental to connecting upland
drainage facilities to waters of the
United States, adequate to effect the
removal of excess soil moisture from
upland croplands. {Construction and
maintefiance of upland {dryland)
facilities, such as ditching and tiling,
incidental to the plemting, cultivating,
protecting, or harvesting of crops,
involve no discharge of dredged or fill
material into waters of the United /

States, and as such never reguire a
section 404 permit.);

{i/) The discharge of dredged or fill
material for the purpose of installing
ditching or other such water control
facilities incidental to planting,. . .
cultivating, protecting, or barvesting of
rice, cranberries or other wetland crop '
species, where these activities and the
discharge occur in waters of the United
States which are in established use ior
such agricultural and silvicultural
wetland crop production; -

{iii) The discharge of dredged or ﬁll
material for the purpose of manipulating
the water levels of, or regulating the . :
flow or distribution of water within,
existing impoundments which have been
constructed in accordance with. ©
applicable requu-ements of CWA, and
which are in established use for the
production of rice, cranberries, or other
wetland crop species; .

'{Note.~—The provisions of paragraphs
(a)(1)(ii)(C)(1)(#) and (/) of this section -
apply to areas that are in establishad uee.
exclusively for wetland crop productionas
well as areas in established use for
conventional wetland/non-wetland crop_
rotation [e.g. the rotations of rice and -
soybeans) where such rotstion results in the

cyclical or imtermitient temporary dewatering
of such areas.)

{#) The discharge of dredged or fill
material incidental to the emergency
removal of sandbars, gravel bars, or
other gimilar blockages which are -
formed during flood flows or other
events, where such blockages dnse ur

constrict previously existing
drainageways and, if not promptly
removed, wonld result in damage to or -
loss of existing crops ot would impalr.or
prevent the plowing, seeding, harvesting
or cultivating of crops onland in
established use for crop pmduchun.
Such removal does not include p
or extending the dimensions of, or
changing the bottom elevations of. the
affected drainagaway as It existed prior
0 the formation of the )
Remuvdudln aoeomplhhad ﬂ&h
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oneyearo!ﬁ:mamofmch blockasee
in order to be éligible for exemption.
_{2) Minor drainage in waters of the

that mﬁart ofmestnblhhed farming
or gilviculture operation. It does not
include drainage associated with the
imniediate or gradual conversion of a
wetland to a non-wetland (e.g., wetland
species to upland species not tymcally
adapted to life in saturated soil
conditions), or conversion from one
wetland usa to another (for example, ~
silviculture to farming). In addition,
mifor drainage does not include the -
construction of any canal, ditch, dike or
other waterway or structure which
dralne or otherwise significantly
modifies a stream, lake, swamp, bog or
any other wetland or aquatic area
constituting waters of the United States.
Any discharge of dredged or fill material
into the waters of the United States
incidental to the construction of any
such structure or waterway requires a’
permit. S
) Plawmg means all forms of
primary tillage, including moldboard,
.chisel, or wide-blade, plowing, discing, '
harrowing, and similar physical means
utilized on farm, forest or ranch land for.
the breaking up, cutting, turning over, or
stirring of soil to prepare it for the
pianting of crops. The term does not
include the redistribution of spoil, rock,
sand, or other surficfal materials in a
manner which changes any area of the
waters of the United States to dry land.
For example, the redistribution of
surface materials by blading, grading, or
other means to fill in wetland areas ig
not plowing, Rock crushing activities . .
which result in the loss of natural
drainage characteristics, the reduction
of water storage and recharge’
capabilities, or the overburden of
natural water filtration capacities do not
constitute plowing. Plowing will never

involve a dmcharge of dredged or fill.
material. / '
" (B} Seeding means the sowing of seed

and placement of seedlings to produce
farm, ranch, or forest crops and includes
the placement of soil beds for seeds or
ls::dhngs on established farm and forest
8

(2) Maintenance, mcludmg emergency
reconstruction of recently damaged
parts, of currently serviceable structures
such as dikes, dams, levees, groins,
riprap, breakwaters, causeways, bridge
abutments or approaches, and
transportation structures. Maintenance
does not include any modification that
chianges the character, scope, or size of
the original fill design. Emergency
reconstruction must occur within a
reasonable period of time after damage

occunmowdeﬂothfyﬁonhis

xemption.
Va (3) Construction or maintenarce of
U.S.‘inhmtedtndnin within areas - #farm or stock ponds or irrigation ditchea. '
“or the maintenance (butnot
"construction) of drainage ditches. A -
-simple connection of an irrigation retusn
or supply ditch to waters of the U.S. and

related bank stabilization measures are
included withii this exemption. Where a
trap, weir, groin, wall, jetty or other |
structure within waters of the U.S.,, -
which will result in significant -
discernable alterations to flowor
circulation, ia constructed as part of the
connection, such construction requires a
404 permit.. . .

(4] Construction of temporary v’
sedimentation basins on a construction
site which does not include placement of
fill material into waters of the U.S. The
term “construction site"” refers to any
site involving the erection of buildings.
roads, and other discrete structures and
the installation of support facilities
necessary for construction and
utilization of such structures. The term
also includes. any other land areas
which involve land-disturtbing
excavation activities, including
quarrying or other mining activities.
where an incrense in the runoff of
sediment is controlled through the use of
temporary sedimentation basins.

(5) Any activity with respect to which
a State has an approved program under
section 208({b){4) of CWA which meets
the requirements of sections 208(b)(4}

.(B) and (C}

(8) Construction or maintenance of
farm roads, fotest roads. or temporary
roads for moving mining equipment,
where such roads are constructed and
maintained in accordance with best
management practices (BMPs) to assure
that flow and circulation patterns and.

chemical and biological characteristics

of waters of the United States are not
impaired, that the reach of the waters of
the United States is not reduced, and
that any adverse effect on the aquatic -
environment will be otherwise :
minimized. These BMPs which must be
applied to satisfy this provision shall

" include those detailed BMPs described

in the State's approved program
description purauant to the requirements
of § 123.4(h)(4), and shall also include
the following baseline provisions:

(i) Permanent roads (for farming or
forestry activities), temporary access
roads {{for mining, forestry, or farm
purposes) and skid trails {for logging) in
waters of the U.S. shall be held to the
minimum feasible number, width, and
total length consistent with the purpose
of specific farming, silvicultural or
mining cperations, and local topographic
and climatic conditions; -
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(li) All roads, tampn:ary .
permanent, shiall be Jocated sufficientl
far from streams or other water bodies
{except for portions of such roads whith
must cross water bodies) to minimize
discharges of dredged or fill material
into waters of the U.S;

@it} The road fill shall be bridged, -
culverted, or otherwise designed to
prevent the restrictian of expected Bood
flowsy

(iv) The fiHl shall be properly
stabilized and maintained during and
following construction to prevent .-
grosion;’ ’

(v} Discharges of dredged or fill

- material into waters-of the United State:

to coastruct a road fill shall be made in
a manner that minimizes the .
encroachment of trucks, tractors,
bulldozers, or other heavy equipment
within waters of the United States
(including adjacent wetlands) that lie
outside the lateral boundaries of the fill
m gﬁ ' ’ .

(vi) In designing, constructing, and
maintaining roads, vegetative
fisturbance in the waters of the us.
shall be kept to a minimum;

(vii) The design. construction and" _
maintenance of the road crossing shall
not disrupt the migration or other
movement of those species of aquatic
life inhabiting the water body:

fviii) Borrow material shattbe tiken
from upland sources whenever feasible

(ix} The discharge shall not take, or
jeopardize the continued existence of, a
threatened or endangered species as
defined under the Endangered Species
Act, or adversely modify or destroy the
critical habitat of such species;

(x) Discharges into breeding and - -
nesting areas for migratory waterfowt,

. spawnming areas, and wetlands shall be

aveided if practical alternatives exist;

- {xi) The discharge shall not be located
in the proximity of a public water sapply
intake; ‘

{xii} The discharge shall not occur in
areas of concenirated shellfigh
production; :

{xdii) The discharge shall not acour in
a component of the National Wild and
Scenic River System;

(xiv) The discharge of material shall
congist of suitable material free from
toxic pollutants in taxic amounts; and

{xv} All temporary fills shall be .
removed in their entirety and the area
restored to it3 original elevation.

If any discharge of dredged or £ill
maierial resulting from the actvities
listed in paragraphs {a) (1}{6) of this

section contains any toxic gllutam S
listed under section 307 o A such

discharge shall be subject to any - -
applicable toxic effluent standard or
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prohibition, and shall require a permit
under the State program. -

_@_Any discharge of dredged or fill
material into waters of the United States
incidental to any of the activities
identified in paragraphs (a) (1)}-(8) of -
this section must have a permit if it is
part of an activity whose purpose is to
convert an area of the waters of the
“United States into a use to which it was
pot previously subject, where the flow
or circulation of waters of the United
States may be impaired or the reach of
such waters reduced. Where the
proposed discharge will result in
significant discernible alterations to
flow or circulation, the presumption is
that flow or circulation may be impaired
by such slteration.

[Note.—For example, a permn will be
required for the cpnversion of a cypress
swamp to some other use or the conversion of
a wetland from silvicultural to agricultural
use when there is a discharge of dredged or
fill materials into waters of the United States
in conjunction with construction of dikes,
drainage ditches or other works or structures
used to effect such conversion. A discharge
which elevates the bottom of waters of the
United States without converting it to dry
land.does not thereby reduce the reach of,
but may alter the flow or circulation of,
waters of the United States.}

(d} Federal projects which qualify
under the criteria contained in section
404(r) of CWA ([Federal projects
-authorized by Congress where an EIS
has been submitted to Congress prior to
authorization or an eppropriation) are
exempt from State section 404 permit
requirements, but-may.be subject to
other State or Federal requirements.

§123.93 Prohibitions.

No permit shall be issued by the State
Director in the following circumstances:

(8) When the conditions of the permit
do not comply with the requirements of
CWA, or regulations and guidelines
implementing CWA, including the
section 404(b}(1) environmental
guidelines {40 CFR Part 230)- :

(b) When the Regional Administrator
has objected to issuance of the permit
under section 404(j) of CWA and the
objection has not been resolved.

(€) When, in the judgment of the
Secretary of the Army acting through the
Chief of Engineera. anchorage and
navigation in or on any of the waters of
the United States would be substantially
impaired by the discharge.

{d) When the proposed discharge...
would be into a defined area for which
specification as a disposal site has been

- prohibited, restricted, denied, or
withdrawn by the Administrator under
section 404(c} of CWA, and the :
discharge would fail to comply with the

Administrator's achons under that
authority.

§123.94 Permit application.

{e).Publicity and preapplication
consultation. The State Director shall
maintein a program to inform, to the
extent possible, potential applicants for
permits of the requirements of the State
program and of the steps required to
obtain permits for activities in State
regulated waters. The State Director is_
encouraged to include preapplication
consultation as part of this program to
assist applicants in understanding the
requirements of the environmenta) -
guidelines issued under section 404(]))(1)
of CWA (40 CFR Pert 230} and in
fulfilling permit application

- requirements.

(b) Application for permit. Except
when an activity is authorized by a
general permit under § 123.85 or s -
exempt from the requirement to obtain a
permit under § 123.92, any person who
proposes to discharge dredged or fill -
material into State regulated waters .
shall complete, sign and submit an -
application to the State Director. State
application forms are aub]ect to EPA
review and approval.” -

(c) Content of Application. A complete
application shall include the followmg
information: -

(1) A complete descnpnon of the -
proposed activity includi

{i) Name, address, and p
of the applicant; the names, addresses,
and phone numbers of owners of
properties adjacent to the site; and, if
appropriate, the location and
dimensions of adjacent structures;

(ii) A description of the source of the
dredged or fill material and method of
dredging used, if any; a description of
the type, composition and quantity of -
the material; the proposed method of
transportation and disposal of the
material, including the type of
equipment {o be used; and the extent {in
acres) of the area of weters of the
United States to be filled or used for
disposal;

(iii} The purpose and intended use of
the proposed activity (including whether
it is water-dependent); a description of '
the use of any structures to be erected

- on the fill; and a schedule for the

proposed activity;

{iv] A list of the approvals required by
other Federal, interstate, State and local
agencies for the activity, including all
approvals or denials received; and *

(v) A vicinity map identifying the
proposed disposal site and thelocal
furisdiction closest to the disposal site.

(2) Information about the disposal site
needed to evaluate compliance with 40
CFR Part 230, including the following: -
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Jone number '

{i) A description of known C
alternatives to the proposed discharge, .
including alternative disposal sites,
construction methods, methoda of
discharge, and reasons for rejecting the
alternatives;

(ii} A description of ‘special aquatic
sites, public use areas, wildlife refuges,
and public water supply intakes in the

" affected or adjacent areas that may

require special protection or
preservation;

(iii) Plants, fish, shellfish, and wzldllfe
in the disposal site which may be
dependent on-water quality and
quantity; .

(iv) Uses of the disposal site whldl
mxght affect human health and welfam'

(v) A descnphon of technologies or. -
management practices by which the -
applicant proposes to minimize adverse

- environmental effects of the discharge.

Guidelines for minimizing the adverse
effects of discharges of dredged or fill

) matgrial are found in 40 CFR Part 230,

[Note.~The State sheall provide permit
applicants with guidance, either through the
application form or on an individual basis,
regarding the level of detail of information
and documentation required under this
paragraph. The level of detail shall be -

- reasonably commensurate with the type and

size of discharge, proximity to critical areas,
likelihood of presence of long-lived toxic
chemical substances, and degree of
environmenta! degradation.]

(3) One original set of drawings and
maps, or one set of drawings and mans
of reproducible quality, including: -

(i) A map showmg the iollowing in
plan view:

(A) Location of the activity site
including latitude, longitude, and river
mile, if known; -

(B) Name of waterway;

{C} All applicable political {e.g.,
county, borough, town, city, etc.)

~boundary lines;

(D) Nemes of all major roads in the
vicinity of the site including the road
providing the closest pracncable access
to the site;

(E) North arrow;

{F) Arrows showing flow nnd

: circulation patterns;

(G) Existing shorelines or ordmary

hlgh watermark;

(H) Location of known wetlands:

(I) Water depths and bottom’ :
configuration around thé project;

{]) Delineation of disposal site;

{K) Size-relationship between the
proposed disposal site and affected"
waters (e.g., & % acre fill in a 15-ac e
wetland);

(L) Location of prevxons]y used
dredged material disposal sites with
remaining capacity in the vmnity of the
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pniod. The map must indicate re!mﬁon -

- levees, weirs, and any other devices for = geographic area o which the general -

_retaining dredged or.£ill materials; and _permit applies, including, when
{M) Location of strustures, if any, in: appropriate, limitations on the types of -
. watgrs of the United States umneduxldy . waters or wetlands where operations
adjacéni to the proposed activity. . may be conduetéd, 1o ensure that the-
inclisding permit numbers, if known. requirements of pangraph (a) of this
Identify purposes of all structures. section are satisfied.- ‘
- $#i} A cross-sectional view of the . {3) Natwe.'t‘ge permit shall contam a
pmpnsed project almwlng the following: * requirement that no:activity fs. .-
,Water elevations; .~ . authorized under the general permit
Water depths at waterward face d ‘unless the Director receives notice at
mposedwo:k. or if dredging is- least 30 days in advance of the date .
pmed.sbomngdredgmggradz ~ when the proposed activity is te -
‘{C} Cross-section of fill; commence. The Director may require -
{D} Etevation of spoil arcas; any information in the notice necessary
(E) Location of wetlands; and to determine whether the conditions of
£F) Defineation of digposal site. the general permit will be satisfied. If
(iii) Notes on all maps or drawings within 15 days of the date of submission
_submitted, including: of the notice the owner or operator has

“~(A) A list of names of adjacent
property owners whose property also
adjoins the water and who are not

not been informed by the State Director
of his or her intent to require an
individual permit application, the owner

shown in the plan view; or operator may commence operations
{B} A title block for each sheet under the general permit. -

submitted identifying the proposed | {c) Requiring an individual permit

activity and containing the name of the {1} Upon receiving notice under

body of water; river mile, if applicable;

name of county, State and nearest - Director may require, at his discretion,

incorporated municipality: name of that the owner or operator apply for an’
applicant; number of the sheet and the individual permit, Cases where an
total sumber of sheets in set; and date ..  individual penmt may be reqmred

the drawing was prepared; and " includes -

AQ Graphic or numerical scale. {i) The activity has more than |

' minimal adverse environmental effect;
§12395 General pormits. (ii) The cumulative effects on the . -

- {a)-Coverage. The State Director may

environment of the authorized activities
isgde a general permit for similar '

are more than minimal; or

activities as specifted in paragraph iif) The discharger is not i

(b)) of this section within a defined cognp)hance mthage condltwns of the

geographic area as specified in ) general permit. .

parasraph {b)(2) of this section, if he 0 (2) When the State Director noﬁﬂes
determines that the regulated the owner or operator within 15 days of

acthnhes will cause only minimal receipt of notice under paragraph (b)(3}

adverse environmental effects when
performed separately and will have only
‘minimal cumulatrve_ adverse effects on

of this section that an individual permit
application is required for thatactivity,
the activity shall not be authorized by

the environment. the general permit.

{b) Conditions. In addmou to §§ 122.7 {3) The Director may require any -
and 128.97, and the applicable person authorized under a general ‘
requirements of § 123.98, each general permit to apply for an mdmdnal penmt..
permit shall contain conditions as :
follows: . §123.96 Emergency permita. ,

{1) Activities: A specific description of (a) Coverage. Notwithstanding any .
the type(s) of activities which are ‘other provigion of this Part or Part 124,

authorized, including limitations for any
single operation, to ensure that the
requirements of paragraph (a} of this
section are satisfied. At a minimum,

the State Director may temporarily

permit a specific dredge or fill activity ifs
(1) An unacceptable hazard to life or

severe loss of property will occur if an

these limitations shall include: emergency permit is not granted; and
.(i} The maximum quant;ty of matenal (2) The anticipated threat or loss may
that may be discharg : occar before a permit can be issued or
(ii) The type(s) of matenal that m:y modified under the procedures
be discharged: otherwise required by tlns Part and Part
{iii) The depth of fill permitted: 124,
(iv) The maximum extent 1o which an (b) Requirements for i issuance. (1) The
area may be modified; and . emergency permit shall incorporate, ta
. {v) The size and type of stmctures that the extent possible and not inconsistent
‘may be constructed. with the emergency situation, al} - :

B-59

(2] Amn'A preaae descnpbon of the .
. 123.97 and 123.98. -

paragraph (b)(3) of this section, the State’

applicable requirements. of §§122.7,.

. (2) Any emergency permit shall be
hmxted in duration to the time required
to complets the authorized emergency
action, not to exceed 90 days.

(3) The emergency permit must have'a

~ condition requiring restoration of the "~
disposal site {for example, femoval of °

fill, step3 to prevent erosion). If more -
than 90 days from issuanceis Tiecessary
to complete restoration; the permit may”
be extended for this pupose anly, -
* {4) The emergency permit may be oral
or written. If oral, it must be followed"
within five days by a written emergency
permit. -

{5) Notice of the emergency permit .
shall be published and public comments

- received in accordance with applicable

requirements of §§ 124.10 and 124.11 as ~
soon as possible but no later than 10
days after the issuance date. ’
(6) The emergency permit may be
terminated at any time. without process
if the State Director determines that
termination is appropriate to protect
buman health or the envu-onment.

§123.97  Additional conditions 3ppl!cabl£_
1o all 404 permits.

" The following conditions; in addition
to those set forth in § 122.7. apoly to all
404 permits:

{a) The permittee need:not comply
with the conditions of this permit.to the
extent and for the duration that such -
noncompliance is authorized in an
emergency permit. (See §123.96.)

(b) Activities are not conducted under
the authority of this permit if they are
not specifically identified and
authorized in this permit.

(c) The permittee shall inaintain the
authorized work area in good condition
and in accordance with the
requirements contaiped in this penmt.

{d}) If any applicable water quality.”
standards are revised or modified, or if
a toxic effluent standard or prohibition
under CWA section 307(a} is established
for a pollutant present in the permittee’s
discharge and is more stringent than any
limitation in the permit; the permit shall
be promptly modified to conform to the
standard, limitation or.prohibition.

812398 Estabﬁd\ingmpermit

conditions,

In addition to the conditions
established under § 122.8(a), each 404 -
permit shall include conditions meeting
the following requirements, when -
applicable:

(=) Identification. A specxﬁc .
identification and description of the

-authorized activity, inSluding: -
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{1} The name and address of the
permittee and the permit application
identification number;

{2) The use or purpose of the
discharge;

(3) The type and quantity of the
materials to be discharged;

(4) Any structures proposed to be
erected on fill material; and

(5} The location and boundaries of the
discharge site{s), including a detailed
sketch and the name and a description
of affected State regulated waters.

(b} Environmental guidelines.
Provisions ensuring that the discharge
will be conducted in compliance with
the environmental guidelines issued
under section 404(b)(1) of CWA. (40 CFR
Part 230), including conditions to ensure
that the discharge will be conducted in a
manner which minimizes adverse
impacts upon the physical, chemical,
and biological integrity of the waters of
the United States, such as requirements
for restoration or mitigation.

(c} Water quality standards. Any
requirements necessary to comply with
water quality standards established
under applicable Federal or State law. If
an applicable water quality standard is
promuigated after the permit is issued, it
shall be modified as provided in
§ 123.97(d).

{d} Toxic effluent guidelines or
prohibitions. Requirements necessary to
comply with any applicable toxic
effluent standard or prohibition under
section 307({a) of CWA or applicable
State or local law. If an applicable toxic
effluent standard or prohibition ig
promulgated after the permit is issued, it
shall be modified as provided in
§ 123.97(d).

{e) Best Management Practices.
Applicable BMPs approved by a
Statewide CWA section 208{b)(4)
agency as provided in the agreement
described in § 123.102(a)(1).

{f) General permits. Any conditions
necessary for general permits as
required under § 123.95,

(8) Commencement of work. A
specific date on which the permit shall
automatically expire, unless previously
revoked and reissued or modified or
continued, if the authorized work has
not been commenced.

§ 123.99 Memorandum of Agresment with
the Secretary.

Before a State program is approved
under this Part, the State shall enter into
a Memorandum of Agreement with the
Secretary. Where more than one agency
within & State has responsibility for
administering the State program, all of
the responsible agencies shall be parties
to the Memorandum of Agreement. The

Memorandum of Agreement shall
include:

(a) A description of State regulated
waters, as identified by the Secretary.

(b) Where &n agreement is reached,
procedures for joint processing of
permits for activities which require both
a section 404 permit from the State and
a section ¢ or 10 permit from the
Secretary under the Rivers and Harbors
Act of 1899, provided such procedures
satisfy the requirements of this Part.

{c) An identification of those general
permits, if any, issued by the Secretary,
the terms and conditions of which the
State intends to administer and enforce
upon receiving approval of its program
and a plan for transferring responsibility
for these permits to the State, including
procedures for the prompt transmission
from the Secretary to the State Director
of relevant information not already in
the possession of the State Director
including support files for permit
issuance, compliance reports and
records of enforcement actions. In many
instances States will lack the authority
to directly administer permits issued by
the Federal government. However,
procedures authorized under State law
may be established to transfer
responsibility for these permits.

(d) Procedures whereby the Secretary
will, upon program approval, transfer to
the State pending section 404 permit
applications and other relevant
information, not already in the
possession of the State Director.

(e} Procedures to ensure that the State
Director will not issue a permit on the
basis of any application received from
the Secretary which the Secretary has
identified as incomplete or otherwise
deficient until the State Director
receives information sufficient to correct
the deficiency.

(f) A provision that the Stete shall not
issue any section 404 permit for a
discharge which, in the judgment of the
Secretary after consultation with the
Secretary of the Department in which
the Coast Guard is operating, would
substantially impair anchorage or
navigation,

{g) Those classes or categories, if any,
of proposed State permits for which the
Secretary waives the right to review,

{b) Other'matters not inconsistent
with this Part that the Secretary and the
State deem-appropriste.

[Note.—For example, where & State permit
program includes coverage of those
traditionally navigable waters in which only
the Secretary may issue section 404 permils
(by virtue of section 404(g)(1) of CWA), the
State is strongly encouraged to establish in
this MOA procedures for joint processing of
Federal and State permits, including joint
public notices and public hearings.}
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§123.100 Transmission of information to
EPA and other Federal agencies.

{a) The Memorandum of Agreement
under § 123.6 shall provide far the
following:

{1) Prompt transmission to the
Regional Administrator (by certified
mail} and to the Corps of Engineers, the
U.S. Fish and Wildlife Service, and the
National Marine Fisheries Service of a
copy of all complete permit applications
received by the State Director, except
those for which permit review has been
waived under § 123.6(f)(1)(i). The State
shall supply EPA, the Corps of
Engineers, the U.S. Fish and Wildlife
Service, and the National Marine
Fisheries Service with copies of permit
applications for which permit reivew
has been waived whenever requested
by such agencies. Where State law
requires preparation of an
environmental impact statement (EIS) or
similar document, and such EIS or other
document is available, the EIS or other
document shall accompany the permit
application when transmitted to the
Regional Administrator.

{2) Prompt transmission to the
Regional Administrator (by certified
mail) and to the Corps of Engineers, the
U.S. Fish and Wildlife Service, and the
National Marine Fisheries Service of
notice of every action taken by the State
agency related to the consideration of
any permit application, including a copy
of each draft permit prepared, and any
conditions, requirements, or documents
which are related to the draft permit.or
which affect the authorization of the
draft permit. A draft permit shall be
g’exared by the State and transmitted to

(i) At the time of transmission of the
complete permit application, for
discharges listed in § 123.6{f){1)(i)(A)~
(E).

(ii} Upon request of EPA in
accordance with § 123.101(e)(3), for
discharges not listed in
$ 123.8(f)(1)(i}{A){(E), unless EPA has
waived review under § 123.6{[)(1)(i).

(3) Prompt transmigsion to the
Regional Administrator, the Corps of
Engineers, the U.S, Fish and Wildlife
Service, and the National Marine
Fisheries Service of a copy of each draft
general permil. A draft general permit
shall be prepared by the State whenever
the State intends to issue a general
permit.

(4) Transmission to the Regional
Administrator, the Corps of Engineers,
the U.S. Fish and Wildlife Service, and
the National Marine Fisheries Service of
& copy of every iasued permit following
issuance, along with any and all
conditions and requirements.
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{b)(1) State section 404 programs shall
comply with the draft permit
requirements of §§ 124 8 (a), {c), (d). and
(e} and 124.8 for those discharges which
require a draft permit under paragraph
(a)(2) of this section and for those
discharges to be regulated by general
permits. For discharges which require a
draft permit under paragraph (a)(2) of
this section, public review and EPA
review, under § 123.101, shall be based
on the permit application and the draft
permit. For discharges to be regulated
by general permits, public review and
EPA review shall be based on the draft
general permit,

" {2) For all other discharges, public
review and EPA review, if not waived
under § 123.8{f)(1)(i), shall be based on
the permit application. For these
discharges, States need not comply with
§§ 124.6 (a), (c), (d), and (e) or 124.8.

§123.101 EPA review of and objections to
State permits.

{a}) The Memorandum of Agreement
.shall provide that the Regional
Administrator may comment upon,
object to, or make recommendations
with respect to permit applications, draft
,permits {if prepared under § 123.100), or

draft general permits. within 90 days of
receipt. If the Regional Administrator
intends to comment upon, object to, or
make recommendations with respect to
.a permit application, draft permit, or
drafl general permit, he or she shall
notify the State Director of his or her
" intent within 30 days of receipt. The
Regional Administrator may notify the
State within 30 days of receipt that there
-is no comment but reserve the right to
object within 90 days of receipt, based
on any new information brought out by
the public during the comment. penod or
at a-hearing. The Regional
Administrator shall send a copy of any,
comment, objection, or recommendation
to the permit applicant.

- (b} Within 90 days following receipt of
a permit application, draft permit or
draft general permit for which the
Regional Administrator has provided
notification under paragraph {a) of this
section, the Regional Administrator may
object to permit issuance. In order to
object, the Regional Administrator shall
set forth in writing and transmit to the
State Director:’

(1) A statement of the reason(s) for
the objection (including the section of
CWA or regulations thereunder that
suppart the objection); and

. {2) The actions that muat be taken by
the State Director in order to eliminate
the objection (including the conditions
which the permit would include if it
were {gsued by the Regional
Adminisn:tor)

(c) When the State Director has
received an objection to a permit
application, draft permit, or draft
genera] permit under thia section and
has taken the steps required by the
Regional Administrator to eliminate the
objection, a revised permit shall be
prepared and transmitted to the
Regional Administrator for review, If no
further objection is received from the-
Regional Administrator within 15 days
of the receipt of the revised permit, the
Director mag' issue the permit.

(d} Any objection under this section:
must be based upon one or more of the
following grounds:

(1} The permit application, draft
permit, or draft general permit fails to
apply, or to ensure compliance with, any
applicable requirement of this Part;

(2) In the case of any permit
application for which notification to the
Administrator is required under section
404(h)(1)(E) of CWA, the written
recommendations of an affected State
have not been accepted by the

‘permitting State and the Regional

Administrator finds the reasons for
rejecting the recommendations are
inadequate (see § 123.102(c));

{3} The procedures followed in
connection with processing the permit
failed in a matetial respect to comply
with procedures required by CWA, by
this Part, by other regulations and
guidelines thereunder, or by the
Memorandum of Agreement;

(4) Any finding made by the State-
Director in connection with the draft
permit or draft general permit
misinterprets CWA or any guidelines or
regulations thereunder, or misapplies
them to the facts;

(5) Any provisions of the permit
application, draft permit, or draft
general permit relating to the
maintenance of records, reporting,

monitoring, sampling, or the provision of

any other information by the permittee
are inadequate, in the judgment of the -
Regional Administratar, to assure
compliance with permit conditions
including water quality standards,
required by CWA, by 40 CFR Part 230,
or by the draft permit oz draft general
permit;

(6) The information contained in the
permit application is insufficient to~
judge compliance with 40 CFR Part 230
or

(7} Issuance of a permit would in any
other respect be outside the
requirements of section 404 of CWA, or
regulations implementing section 404 of
CWA.

{e) Prior to-notifying the State Director
of an objection based upon any of the
grounds set forth in paragraph {d) of this
section, the Regional Administrator:
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(1) Shall consider all data transmitted
pursuant to §§ 123.100 and 123.102.

(2) Shall, if the information provided
is inadequate to determine whether the
permit application, draft permit, or draft
general permit meets the guidelines and
requirements of CWA, request the State
Director to transmit to the Regional
Administrator the complete record of
the permit proceedings before the State,
or any portions of the record, or other
information, including a supplemented
application, that the Regional
Administrator determines are necessary
for review. This request shall be made
within 30 days of receipt of the State
submittal under § 123.100. It shall
congtitute an interim objection to the

Jssuance of the permit, and the period of

time specified in the Memorandum of
Agreement for the Regional
Administrator's review shall be
suspended from the date of the request
and shall resume when the Regional
Administrator has received such record
or other information requested.

(3) May, in the case of discharges for
which a draft permit is not
automatically required under
§ 123.100{a){2)(i), request within 30 days
of receipt of the permit application that
the State Director prepare a draft permit
under § 123.100{a)(2)(ii). The draft
permit shall be submitted to EPA and
other Federal agencies, as required
under § 123.100{a)(2). When a draft
permit is prepared under‘this -
subparagraph. Federal and public
review shall recommence under
§ 123.100(b)(1). The Regional
Administrator's period for review shall
begin upon receipt of the draft permit.

[Note~~It is anticipated that draft permits
will be requested only in exceptional and/or
complex cases.}

{4) May, at his or her discretion, and
to the extent feasible within the period
of time available under the

‘Memorandum of Agreement, afford to

interested persons an opportunity to
comment on the basis for the objection -

{0 Within 90 days of receipt by the
State Director of an abjection by the
Regional Administrator, the State or any
interested person may request that a
public hearing be held by the Regional
Administrator on the objection. A public
hearing in accordance with the
procedures of §§ 124.12 (c) and (d) shall
be held, and public notice provided in
accordance with § 124.10, whenever
requested by the State issuing the
permit, or if warranted by significant
public interest based on requests
received.

(8) A public hearing held under-
paragraph (f) of this section shail be
conducted by the Regional
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Administrator, and, at the Regional
Administrator’s discretion, with the
assistance of an EPA panel designated
by the Regional Administrator, in an
orderly and expeditious manner.

(k) Following the public hearing the
Regional Administrator shall reaffirm
the original objéction, modify the terms
of the cbjection, or withdraw the
objection. and shall notify the State of
this decigion.

{i)(2) If no public hearing is held under
paragraph (f} of this section.and the
State does not resubmit a permit revised
to meet the Regional Administrator’s
objection ornotify EPA of its inient to
deny the permit within 90 days.of
receipt of the objection, the'Secretary
may issve the permit in accordance with
the guidelines and regulations of CWA.

{2) I & public hearing is held under
paragraph (f) of this section, the
Regional Administrator does not
withdraw the objection, and the State
does not resubmit a permit reviged to
meet the Regional Administrator's
objection or modified objection ornotify
EPA of its intent to deny the permit
within 30 days of the date.of the
Regional Administrator's notification
under paragraph (h) of this section, the
Secretary may issue the pernrit in
accordance with the guidelines and
regulations of CWA.

§ 123.102 Coordination requirements.

(a) General coardination. (1) If the
State has a Statewide CWA section
208(b)(4) regulatory program, the State
Director shall develop an agreement
with the agency designated to
administer such program. The agreement
shall include:

(i) A definition of the activities to be
regulated by each program;

(ii) Arrangements providing the
agencies an opportunity to comment on
prospective permits, BMPs, and other
relevant actions; and

(iif) Arrangements incorporating BMPs
developed by the section 208(b)(4)
program into section 404 permits, where
appropriate.

(Z) Where 2 CWA section 208(b}{4)
program has been approved under
section 208{b}{4)(C), no permit shall be
required for activities for which the
Administratar has approved BMPs
under such approved program except as
provided in §§ 123.92 {b) and (c). Until
such section 208(b)(4) program has been
approved by the Administrator, a person
proposing to discharge must obtain an
individua] permit or comply with a
general permit,

{3) The State Director shall consult
with any State agency(ies) with
jurisdiction over fish and wildlife
resources,

{b) Coardinatian with ather Federal
and Federnl-State review pracesses.
State section 404 programs shall assure.

coardination of State section 404 permits.

with Federal and Federal-Stale water
related planning and review processes.

(1) The State Direclor shall assore that
the impact of proposed discharges will
be consistent with the Wild and Sceaic
Rivers Act when the proposed discharge
could affect portions of rivers
designated wild, recreational, sceuc, or
under consideration for such
designation.

{2) Agencies with jurisdiction over
Federal and Federal-State water related
planning and review processes,
including the US. Army Corps of
Engineers, the ¥.S. Fish and Wildlife
Service, and the National Marine
Fisheries Service, shall notify the
Regional Administrator that they wish
to comment on a permit application,
draft permit, ar draft general pernmit
within 20 days of receipt by the Regional
Administrator of the permit application,
draft permit, or draff general permit,
Such agencies.should submit their
evaluation and comments to the
Regional Administrator within 50 days
of receipt by the Regional Administrator
of thie permit application, draft permit
or draft general permit. The Regional
Administrator may allow any such
agency up to an additional 30 days to
submit comments, upon request of such
agency.

{3} AH comments from the U.S. Army
Corps of Engineers,-the U:S. Fish and
Wildlife Service. and the National
Marine Figheries Service on permit
epplications, draft permits, and draft
general permits shall be considered by
the Regional Administrator. If the
Regional Administrator does not adopt a
recommendation of any such agency, he
shall consnlt with that agency. The final
decision to object or to require permit
conditions shall be made by the
Regional Administrator.

{c) Coordination with other States. i
the proposed discharge may affect the
quality of the waters of any State(s)
other than the State in which the
discharge occurs the State Director shall
provide an oppottunity for such State(s)
to submit written comments within the
public comment period on the effect of
the proposed discharge on such State(s)
waters, and to suggest additional permit
conditions. If these recommendations
are not accepted by the State Directar,
he shall notify the affected State and the
Regional Administrator in writing of his
failure to accept these
recommendations, together with his
reasons for so doing.
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. [Note.—~States are encouraged io receive
and use information developed by the US.
Fish and Wildlife Service ag part of the
National Wetands frventory as it becomes
svailable.}

§ 123.103 Enforcement authority.

In addition to meeting the
requirements of § 123.9, State secton
404 programs shall include procedures
which enable the State Director to-
immediately and effectively halt or
remove any unauthorized discharges of
dredged or fill material, incliding tive
authority to issue a cease and desist
order, interim protective order, or
restoration order to any person
respensible for, or involved in, an
unauthorized discharge.

§ 123.10¢ Approval process

{a) Within 10 days of receipt of &
complete State section 404 program
submission under § 123.3, the
Administrator shall provide copies of
the State’s submission to the Corps of
Engineers, the U.S. Fish and Wildlife
Service, and the National Marine
Fisheries Service. '

(b} After determining that a State
program submission is complete, EPA
shall publizh notice of the Siate’s
application in the Federa! Register, and
in enough of the largest newspapers in
the State tb attract Statewide attenfion,
and shall mail notice to persons known
to be interested in such matters,
including all persons on apprepriate
State, EPA, Corps of Engineers, .S, Fish
and Wildlife Service, and National
Marine Fisheries Service mailing lists
and all permit holders and applfcants
within the State. This notice shall:

(1) Provide a comment period of not
less than 45 days during which
interested members of the public may
express their views on the State
program;

(2) Provide for a public hearing within
the State to be held no less than 30 days
after notice of the hearing is published
in the Federal Register;

(3) Indicate the cost of obtaining s
copy of the State’s submission:

(4) Indicate where and when the
State's submission may be reviewed by
the public;

(5) Indicate whom an interested
member of the public should contact
with any questions; and

(8) Briefly outline the fundamental
aspects of the State's proposed program,
and the process for EPA review and
decision.

{c) Within 90 days of receipt of &
complete program submission under
§ 123.3, the Corps of Engineers, the U.S,
Fish and Wildlife Service, and the
National Marine Fisheries Service shall
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submit any comments on the State

P wi

(d) Within 120 days of the receipt of a
complete program submission under
§ 123.3, the Administrator shall approve
or disapprove the program based on the
requirements of this Part and of CWA
and taking into consideration all
comments received. A responsiveness
summary shall be prepared by the
Regional Office which identifies the
public participation activities
conducted, describes the matters
presented to the public, summarizes
significant comments received, and
explains the Agency’s response to these

.comments. The Administrator shall
respond individually to comments
received from the Corps of Engineers,
the U.S. Fish and Wildlife Service, and
the National Marine Fisheries Service.

(e} If the Administrator approves the
State's section 404 program he or she
shall notify the State and the Secretary
and publish notice in the Federal
Register. The Secretary shall suspend
the issuance of section 404 permits by
the Corps of Engineers within the State,
except for those waters specified in
section 404(g)(1) of CWA and not
identified in the program description
under § 123.4(h)(1) as State regulated
waters.

{f) If the Administrator disapproves
the State program he or she shall notify
the State of the reasons for the
disapproval and of any revisions or
modifications to the State program
which are necessary to obtain approval.



SNOILVYINO3Y
JOIAHIS 3417ATIM ANV HSId SN

O XION3ddV



I

[~ —1
S r—
RISty  S—
PN
ST E— S
ARSI,  ~n—

—— ] ]
— —an —
1 — —
1 —1 —
T —
P R — )

{

Friday ‘
May 18, 1979

= = Part V

= = Department of the
== Interior
é-"‘._.__= §é'.‘=_______=é Office of the Secretary
=< Department of
=gz Commerce

I

.

1 — —
- = —
— —)
— —
oa— —
[ ——
]
A ————
S Sntat—
e
- e T—
e—
e, S _
=
S———  SS—
-
SIS  ——
E—— ~—
F—aan—] —
- = =
—
— F— ]
T S——
N O ———————
R —
F— 4
S RO VE———
g
- - ———
- — a—
[ e —]

i

National Oceanic and Atmospheric
Administration

Fish and Wildlife Coordination Act,
Uniform Procedures for Compliance



29300

Federal Register / Vol. 44, No. 98 / Friday, May 18, 1979 / Proposed Rules

DEPARTMENT OF THE INTERIOR
Office of the Secretary

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[50 CFR Part 410]

Fish and Wildlife Coordination Act;
Notice of Proposed Rulemaking

AGENCY: National Oceanic and
Atmospheric Administration,
Commerce; Office of the Secretary,
Interior.

ACTION: Proposed rulemaking.

SUMMARY: This Notice invites public
participation in the development of rules
which would establish uniform
procedures for federal agency
compliance with the Fish and Wildlife
Coordination Act (FWCA). The
President’s Water Policy Message of
June 6, 1978 and the President's Water
Policy Memorandum dated July 12, 1978,
directed the publication of these rules.
These rules would standardize agency
procedures and interagency
relationships in the analysis of the
impacts of federal, or federally-

- approved, water-related projects upon
wildlife resources. They relate closely to
the procedures established for
compliance with the National
Enviornmental Policy Act [NEPA].
DATES: Written comments must be
received no later than July 17. 1979,
ADDRESS: Comments should be
addressed to: Associate Director (AE).
Fish and Wildlife Service, Department
of the Interior, Washington, D.C. 20240.

Written and oral comments will be
received at public hearings to be
convened in the fallowing cities on
dates to be later announced by notice
published in the Federal Register:
Arlington (Dallas/Ft. Worth), Texas
Washington, D.C.

San Francisco, California
New Orleans, Louisiana
Denver, Colorado

FOR FURTHER INFORMATION CONTACT:

Thomas J. Bond, Fish and Wildlife
Service, Division of Ecological
Services, 18th and E Sts. NW,,
Washington, D.C. 20240, (202) 653—

5952.
James R. Chambers, National Marine

Fisheries Service, 3300 Whitehaven St.

NW., Page Building II, Washington,
DC 20235, {202) 634-7940.
SUPPLEMENTARY INFORMATION:

1. Procedural Background

In a Water Policy Memorandum dated
July 12, 1978, President Carter directed
that—

The Secretary of the Interior in cooperation
with the Secretary of Commerce shall
promulgate regulations by March 1, 1979,
defining the requirements and procedures .
that must be met for fully complying with the
Fish and Wildlife Coordination Act.* * *
Then, not later than 3 months after
promulgation of such final regulations,
Federal agencies with consultative
responsibilities under the [FWCA) shall

_publish ... separate procedures to be

followed in implementing the regulations for
[the FWCAY]. These procedures shall be
reviewed, and if consistent with the
regulations, approved within 60 days by the
Secretary of the Interior . . . and shall be
published in final form. These regulations
shall include acceptable methods for
determining adequate measures to prevent or
to mitigate losses to fish, wildlife, . . . and
other resources protected by [the FWCA]...
and procedures to ensure compliance of all -
projects not yet constructed with [the FWCA]
and these regulations.?

A Notice of Intent to Propose Rules under
the FWCA was published in the Federal
Register on September 29, 1978. 43 FR 44870~
44872, We received a large number of
responses to the questions asked in that

Notice, particularly from state fish and

wildlife agencies. The staff of the Fish and
Wildlife Service (FWS) and the National
Oceanic and Atmospheric Administration
(NOAA) which participated in the drafting of
these rules held numerous conferences with
interested Congressional staffs and with most
federal agencies which would be affected by
these rules: In addition, the President’'s Water
Policy Implementation Task Force on
Environmental Statutes discussed, and held
public hearings on, the President’s proposal
for FWCA rules.

IL. The FWCA

The FWCA requires federal agencies
(hereinafter “action agencies"”) which
propose, or are authorized, to undertake
the impoundment, diversion, deepening,
or other control or modification of
waters of any stream or other body of
water, or which are asked to approve

$The President also directed the submission of
annual reports to the Office of Management and
Budget which demonstrate compliance with
environmental protection statutes, including the
FWCA. Finally, the President directed that—

In all project construction appropriation requests,

. agencies shall include designated funds for ali

environmental mitigation required for the project
and shall require that mitigation funds be spent
concurrently and proportionately with construction
funds throughout the life of the project.

These reporting and funding directives are being
analyzed by the President’s Water Policy
{mplementation Task Force on Environmental
Statutes and are not addressed in this Notice.
However, should that Task Force so recommend,
these rules may be amended at a later date to
incorporate the procedures adopted for complying
with these laiter two directives.

C-8

such activity in some way, to provide
wildlife conservation equal
consideration with other features of
such projects throughout the agencies’
planning and decision-making
processes, It requires such agencies, or
applicants to such agencies, to first
consult with state and federal wildlife
agencies with a view to ascertaining
what project facilities, operations, or
measures may be considered necessary
by those agencies to mitigate and
compensate for project-occasioned
losses to wildlife resources, as well as to
enhance those resources.

The FWCA further requires that the
reports and recommendatioas of wildlife
agencies on the wildlife aspects of such
projects shall be presented to action
agency decision-makers and (where
applicable) the Congress, and that the
action agencies shall give full
consideration to those reports. Action
agencies are required to include in
project plans such means and measures
for wildlife conservation as they may
find justifiable to obtain maximum
overall project benefits, and the costs
thereof are to be considered integral to
those of the project.

II1. Relationship of the FWCA and This
Proposal to NEPA and Other
Environmental Review Requirements

Because of the breadth of the
concerns imposed upon wildlife
agencies by the FWCA, more is required
of wildlife agencies in carrying out their
sibilities under
NEPA than is required of most other
agencies who comment upon
environmental impact statements (EIS).
The Eighth U.S. Circuit Court of Appeals
has noted that “[t}he proposed
mitigation plans go to the very heart of

" the question before the [agency]

preparing its environmental impact
statement—whether the project should
proceed at the present time in view of its
environmental consequences.” '
Environmental Defense Fund v.
Froehlke, [Cache River}, 473 F.2d 346,
351 (8th Cir. 1972).

The procedures established in these
proposed FWCA rules can be carried
out at the same time that action
agencies are complying with the NEPA
regulations, particularly prior to and
during the preparation of a draft EIS.?

2]t has been stated that “compliance with the
National Environmental Policy Act . . . is de facto
campliance with [the FWCAL" Cape Henry Bird
Club v. Laird, 359 F. Supp. 404 (W.D. Va. 1973). Thig

1 was pr d by that Court to be
justified by Environmental Defense Fund, Inc. v,
Corps of Engineers |Gillham Dam). 325 F. Supp, 749
734 (ED. Ark. 1971). which held that where a fadors]
agency abserves the requirements of NEPA it ‘i?
automatically take into consideration a]) fa;:torsm

Footnotes continued on next page
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The relationship between the NEPA
regulations and these proposed rules has
been carefully drawn here and specific
cross-citations have been made to the
NEPA regulations where appropriate.

§ 410.3 (definitions of “compensation,”
“loss prevention,” “mitigation™);

§ 410.16(a}): (general relationship);

§ 410.15 (lead agencies); § 410.22(b)(4)
{scoping); § 410.22(a)(1) (preliminary
review of applications); § 410:23(b})
(timing of reports by wildlife agencies);
§ 410.24(a)(2) {findings on justification
for wildlife mitigation measures in draft
EIS): §§ 410.32(b), 410.32(d)(1)(i)
(compliance with NEPA in development
of General Plans); § 410.33(c) {post-
authorization monitoring).

The requirements of NEPA and the
FWCA are similar in many respects.
First, by requiring that wildlife
conservation be given “equal
consideration” with other features of
water resource development programs,
the FWCA assigns a weight to wildlife
values in making determinations on the
content of Federal project plans or
Federal approvals. This parallels the
goals and policies of Section 101 of
NEPA, and the requirements in Section
102(4) and (B) that agencies use a
systematic interdisciplinary approach to
insure that environmental values and
amenities are given appropriate
consideration along with economic and
technical factors. The legislative history
of the FWCA shows that Congress was
prepared to accept a reduction in the
benefits of other project purposes in

- order to obtain the benefits of fish and
wildlife conservation.

Secondly, NEPA's requirement that
wildlife impacts and mitigation
alternatives be considered in
environmental impact statements
carries with it an obligation to
undertake mitigation activities to the
fullest extent possible in order to
achieve the goals of Section 101. See
NEPA Section 102 and 40 CFR 1505.2(c)
and 1505.3. The FWCA requires (1) the
preparation of a plan containing specific
measures to mitigate and compensate
wildlife losses, as well as to enhance
wildlife resources, {2) the submission of

Footnotes continued from last page

required by [the FWCA] and it is not reasonable to
require them to do both separately.” While it may
not have been appropriate to require the Corps in
that case to consult again with wildlife agencies—it
having done 80 previously under NEPA~it is quite
another matter o suggest the NEPA and the FWCA
impose identical burdens. Other cases considering
the relationship of the two Acts have recognized
their distinct requirements. Zabel v. Tabb, 430 F.2d
199 (5th Cir. 1870); Akers v. Resor. 339 F. Supp. 1375
(D. Tenn. 1972); National Wildlife Federation v.
Andrus, 440 F. Supp. 1245 (D.D.C. 1977): Texas
Committee on Naturc! Resources v. Alexander, ———
F. Supp.— (E.D. Texas, December 8. 1978)
unofficially reported 12 ERC 1675,

that plan to Congress at the same time
project reports are submitted, and, (3}
the implementation of the authorized
mitigation plan concurrently with
construction.

The FWCA is more than a mere
consultative responsibility; it is an
affirmative mandate to action agencies,
of which consultation with wildlife
agencies is only a part. Like NEPA, it
requires early planning and post-
consultation findings and
implementation. Moreover, it speaks
specifically to benefit-cost calculations
and allocates responsibilities for paying
the costs of mitigation, 16 U.S.C,
862(c),(d}, 663(b). This complements the
requirements of NEPA's Sections
102(2)(C) and 102(2)(E). In the case of
projects requiring EIS’s, the NEPA
regulations provide that when benefit-
cost analyses are prepared, they shall be
incorporated by reference or appended
to the EIS to assist in the evaluation of
alternatives, and of environmental -
consequence. 40 CFR 1502.23. These
proposed reguations are thus fully
cansistent with and complement NEPA

- and the NEPA regulations.

These rules will also advance the
President's directive that federal
agencies should coordinate and simplify
invironmental review requirements. See
President's Invironmental Message of
May 23, 1977, 13 WEEKLY COMP. OF
PRES. DOC. 782, 784. FWCA compliance
is to be coordinated with other federal
environmental review requirements. See
§§ 410.23(b) and 410.23(c)(6}.

In addition, § 410. 15 permits two or
more action agencies which each have
jurisdiction over an action, and which
would separately have to comply with
the FWCA, to complete the consultation
and reperting phases of FWCA
compliance through coe (lead) agency.
Section 410.16(b) requires action
agencies which are considering the
approval of a project to which the
FWCA applies to require their
applicants to make a showing of
compliance with other permit programs
to which the FWCA applies separately;
namely, sections 402 and 404 of the
Clean Water Act and sections 8 and 10
of the River and Harbor Act of 1899.
Action agency observance of these two
provisions could avoid placing wildlife
agencies in the position of commenting
upon the same proposed project at
different times, This is the “two bites at
the apple” problem which is posed for
any federal agency administering a
federal environmental review
requirement respecting an action over
which several other federal agencies
may also initiate primary jurisdiction.
This problem is exacerbated when an
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applicant for one of these various
federal approvals makes application to
the agencies at different points in time.
Such results also occur when one
federal regulation becomes applicable to
a project only after the jurisdiction of
another agency has been invoked by an
application filed under a different
program,

1V. Applicability

Subpart B of these rules establishes a
compliance procedure for all projects
covered by the FWCA, with slightly
different procedures applied, depending
upon whether the project in question is
federal or “non-federal.” Latitude is
provided to action agencies during the
proposed rulemaking and implementing
procedures phases of this initiative to
discuss with the Secretary of the Interior
and the Administrator of NOAA FWCA
compliance procedures which would be

- carefully tailored to their individual

needs and programs.

No procedures would be established
in advance for FWCA compliance by
comprehensive water and related land
resources planning programs, for certain
projects undertaken in emergencies, and
for federal programs administered by
states, An opportunity is provided
during the proposed rulemaking and
implementing procedures phases of this
initiative to devise FWCA review
procedures appropriate to these types of
activities.

V. Project Accounting

Several provisions of these proposed
rules should resolve some of the
confusion which exists over the
treatment of wildlife resource-related
project accounting for benefit-cost,
reimbursement, and budgeting purposes.
These rules make a distinction between

“mitigation” and “enhancement”. See

§ 410.3. This is necessary for two
reasons. First, the costs of installing fish
and wildlife enhancement measures at
federal projects are reimbursed to the
United States under rules which differ
substantially from those which govern
the reimbursement of the costs of loss
prevention and mitigation measures.
Compare 16 U.S.C. 4601-12, et seq., with
16 U.S.C. 662(b), 662(d).

Second, the costs of fish and wildlife
loss prevention and mitigation measures
are required by the FWCA to be
considered as costs, not benefits, for the
purposes of any benefit-cost analysis
which may be required by other law.-
See § 410.24(b). Although the costs of
adopted wildlife resource loss-
compensation measures, and of
uncompensated losses, would be figured

's costs in the overall project benefit-
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cost ratio, conservation measures would
not be subjected to normal benefit-cost
analysis in order to determine whether
they are justified. See § 310.24(b)(3)(ii)
and § 410.24(a)(2).

These rules also make it clear that the
total costs of wildlife compensation
measures (acquisition, operation,
maintenance, replacement, and
management) are to be included in cost
analysis. See § 410.24(a)(2). In the caser
of federal profects, the budgeting of such
costs will be by the construction agency,
in order that the true costs of water
projects can be recognized. See
§ 410.32(e); 16 U.S.C. 663(b). Lack of
agency and Congressional attention to
funding of OM&R costs has been a
major factor foreclosing authorized
mitigation,

V1. Techniques for-Evaluating Project
Impacts on Fish and Wildlife Resources

These rules respond to the President's
directive that “these regulations shall
include acceptable methods for
determining adequate methods to
prevent or to mitigate losses to fish,
wildlife, * * * and other resources
protected by * * *" the FWCA. This is
consistent with and carries out NEPA's
Section 102(2)(3), which requires “to the
fullest extent possible” that all agencies
identify and develop methods and
procedures which will insure that
presently unquantified environmental
amenities and values may be given
appropriate consideration in decision-
making, along with economic and
technical considerations. These rules
would require, at least for federal
projects, that the federal construction
agency receive, consider, and transmit
to the Congress an analysis of the extent
of wildlife resource productivity lost to,
or gained with, the proposed project,
and an analysis of the compensation _
measures which are required to replace
that loss, measured in terms of
equivalent wildlife resource
productivity. See §§ 410.23{c)(3),
410.24{a)(1)(ii}. 410.24(c). In preparing
their reports under the FWCA, wildlife
agencies are directed to use evaluation
techniques in describing project effects
and identifying conservation measures
which are directed at qualifying and
quantifying potential effects on wildlife,
their habitat and related values. See
§ 410.23(c)(1). Action agency findings on
conservation measures Which they deem
justifiable must be based upon the use
of asseéssment and evaluation
techniques reflecting wildlife habitat
values. See § 410.24(b)(1).

VII. Section-by-Section Analysis

A general overview of the remaining,
more significant provisions of the
proposed rules follows. The FWCA and
these rules apply to water-related
federal actions; defined as “projects”.
Different procedures are provided,
depending upon whether the projects in
question are federal undertakings, as
opposed to “non-federal” projects which
are “approved” by a federal agency.
These procedures are set forth in
Subpart B.

In § 410.3, the terms “action agency”,
“approval”, and “project” are defined.
“Project” defines the kind and location
of impacts covered by the FWCA.
“Action agency" defines the kinds of
federal actions which are the predicate
for application of the FWCA.
“Approval” refers to a federal agency
action which provides entitlements for
non-federal projects.

The terms “loss prevention”,
“mitigation”, and “enhancement” have
been defined and distinguished after
extensive deliberations among wildlife
resource planners. They are
distinguished because (1) they have
different economic and financial
connotations (described above), and (2)
in order to emphasize them as separate
steps in the action agency approval and
authorization process. Enhancement is
recognized to be a separate planning
objective which is just as important as
mitigation. See §§ 410.24(b){(1), 410.21.

“Compensation” is used to state an
objective or measure of loss prevention
and mitigation planning. It is a term
used in the FWCA.

The definition of “Regional Directors”,
as applied in § 410.22(a) (1) and (2),
confirms the fact that the jurisdiction of
the Departments of the Interior and
Commerce over all projects to which the
FWCA applies will be totally
concurrent. It is recognized that different
levels of effort will be devoted to
various projects by the two federal
agencies, depending upon such factors
as project location, resource impact,
program emphasis, and staffing. Should
the pending proposal for executive
reorganization become effective,
appropriate changes will be made to this
proposal,

“Wildlife agency” is defined and used
to refer to federal and state wildlife
agencies collectively, In the case of state
agencies, the FWCA is construed to
require consultation with the state
agency which exercises “immediate and
direct administration over the fish and
wildlife resources” of the affected state
or states,
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“Wildlife"” and “wildlife resources”
are defined by taxonomic
classifications, as well as by reference
to habitat elements. As applied in
§ 410.24(b)(1), the rules require that
action agencies consider impacts upon
wildlife resource not only in the project
area, but wherever they “occur”. For
example, an upstream water project
could have significant impacts upon the
wildlife resources of an estuary far
removed from the project site.

“wildlife resource properties”, as
applied in § 410.32, refers to areas
designated by federal agencies in
connection with federal projects for the
conservation of wildlife resources.
Areas set aside in connection with non-
federal projects are not affected by
these proposed rules.

Section 410.11(a) should resolve a
great deal of confusion which has arisen
over the applicability of the FWCA to’
certain federal programs, project
locations, actions indirectly affecting
water, and types of water resources. It is
recognized that by defining the
applicability of the FWCA, in part, by
reference to actions which “depend
upon, or necessarily result in, a
diversion, control or other modification
of a stream or other body of water,”
there will be a point at which the effects
of that federal action upon water are

- remote. During proposed rulemaking or

the implementing procedures phase of
the President’s initiative, action
agencies and the public may recommend
to the Secretary of the Interior whatever
special compllance procedures they feel
should be applied to these programs.

Section 410.11 (b} and (c) restate the
exemptions or exclusions contained in
the FWCA for certain programs or
projects. Public and agency views are
particularly solicited on the extent to
which the FWCA applies to certain of
such programs directly. Agreements
have been reached between wildlife
agencies and some of those agencies to
insure that wildlife resource
considerations are factored into their
decision-making processes. These
agreements will appear in the
Appendices to this Part. Though the
FWCA may not apply to such agency
programs directly, the FWCA does
apply through other agency
environmental review programs
applicable to these otherwise exempt
projects and programs. The most
apparent of those other agency
programs are: the Section 103(b), 402,
and 404 permit programs under the
Clean Water Act; the permit programs
under §§ 9 and 10 of the River and
Harbor Act of 1899.
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Section 410.12 deals with the timing
and extent to which these rules will be
applied to particular projects which are
in various stages of authorization,
approval, or construction. It is
responsive to the President's directive
that these rules should “insure
compliance of all projects not yet
constructed with [the FWCA]", This
includes, inter alia, projects which are
authorized and on which construction is
not complete. Guidance is sought from
the affected agencies and the public on
screening criteria [see § 410.12(c)(1)]
which could be use to selectively apply
these rules to projects where
construction has begun but has not yet
advanced to a stage where
compensation measures are foreclosed.

A vast potential exists for examining
the fish and wildlife resource
conservation potentials of authorized
federal water projects, particularly those
authorized many years ago. Should the
procedures of Subpart B become
applicable to such projects in
accordance with this provision, the
relevant decision-makers and the
Congress would be provided with up-to-
date analyses of the fish and wildlife
resource needs and potentials of these
projects.

It is understood that the views, needs,
and rights of federal projects sponsors
would be taken into account during the
observance of these procedures, and in
any later submissions which may be
made to the Congress for implementing
the ensuing recommendations of the
Executive Branch.

Subpart B sets forth the basic FWCA
compliance procedure. Section 410.21
provides substance to the term “equal
consideration,” as used in the FWCA, It
emphasizes the relative weight to be
accorded to wildlife resource
consgervation. It identifies enhancement
as a separate project objective of equal
importance with the objective of merely
compensating for wildlife resource
losses. It defines the FWCA compliancer
process as involving four steps; not just
as the consultation and avoidance
process which sometimes characterizes
the practices of action and wildlife
agencies today.

Section 410.22 largely restates existing
action agency practices for the initiation
of wildlife agency involvement in their
planning and approval processes. The
intent of this section is to get wildlife
agencies involved early so that they can
complete their necessarily extensive
review in time for action agencies to use
their input in a meaningful way. For
larger projects which are likely to have
the most significant impact upon wildlife
resourees, action agencies are required

to provide, in their application
procedures for non-federal projects, that
applicants for such projects must
provide documentation showing that the
applicant has previously consulted with
the wildlife agencies. This practice has
been used successfully by the Federal
Energy Regulatory Commission. Delays
in action agency approval processes are
avoided by the development of
environmentally sound project
applications. Often, tardy, post-
application consultation with wildlife
agencies places them in a reactive
posture, often with a short time frame
for response. The resultant delays
caused by honest attempts to carry out
FWCA responsibilities are
characterized as faults in the FWCA
and wildlife agencies.

No period of time is specified for this
consultation in advance of the
application in question. This is left to
the judgment of the applicant. Since this
procedure applies only in the case of
larger projects—which doubtless will
require an extengive period of pre-
application planning—it should not be

. burdensome. To the extent that this
- procedure may encourage the filing of

well-conceived applications, it will
result in a saving of action agency
resources.

Section 410.24 deals with the decision-
making processes of action agencies, It
requires action agencies to make a
record of their decisions concerning the
wildlife resource component of
environmental mitigation. It also
requires public disclosure of, and public
participation in, action agency decisions
on which wildlife conservation
measures will be incorporated into the
project. It identifies the financial cost of
wildlife conservation measures as the

‘subject of benefit-cost analysis, These

cost are to be developed for alternatives
so that a true comparison can be made
among them, and so that, if an
alternative to the primary proposal is
selected, appropriate conservation
measures are available for inclusion in
the authorization.

Section 410.24(b)(3) specifies some
considerations which may not be taken
into account by action agencies in
making the statutorily-required findings
as to which wildlife conservation
measures recommended by wildlife
agencies are justified to maximize
overall project benefits. Whereas it is
true that action agencies have the
ultimate authority under the FWCA to
make these findings, it is also true that,
at least in the case of federal projects,
the Congress, not the federal action
agency, makes the final determination.
Moreover, these findings are made by
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action agencies in the context of certain
objectives and requirements of the
FWCA.

Paragraphs {b){3)(ii) and (b)(3)(iii) of
§ 410.24 provoked much discussion
during the preparation of these proposed
rules, partly because they are
misunderstood. These rules apply only
to measures recommended for the
“compensation” of wildlife resource
losses, not to “enhancement.” The
FWCA provides that wildlife resource
compensation measures are to be
considered costs of doing business in
public resource areas. Thus, the fact that
measures necessary for compensation of
wildlife resource losses may produce
“benefits” under one of a number of
different methods of calculation is
totally irrelevant to the question of
whether those measures are justified
under the FWCA.

Similarly, the unwillingness of non-
federal entities to fund or reimburse
their statutory share of federal project
costs otherwise deemed justified to
compensate for wildlife resource losses
should not be a reason for refusing to
seek authorization of such measures.
Paragraph 410.24(b)(3)(iii) does not
apply to non-federal projects. If, prior to
federal project authorization, non-
federal entities indicate an
unwillingness to fund an appropriate
share of these project costs, the project
would not be recommended for
authorization. Subsequent to
authorization, if the action agency
determines that wildlife resource
compensation measures which had not
previously been guthorized should be
recommended for authorization, then
alternative cost-sharing provisions can
be recommended in those cases where
non-federal entities are unwilling (e.g.,
by réason of contract rights) to share the
costs. Nothing in these rules would
require the adoption of such measure in
those circumstances or require the
imposition of such burdens on non-
federal entities.

Section 410.32 should provide an
incentive for wildlife agencies and
action agencies to devote more attention
to wildlife areas which had been
proposed to justify project
authorizations. If, as a result of the
FWCA compliance process, a project is
authorized in part upon the
representation that land and water
areas will be acquired and managed in
order to replace the wildlife productivity
lost to the project, and then the affected
agencies do not provide resources to
make good that representation, then the
wildlife resource and the public have
been short-changed. Bare acquisition,
without management, is not mitigation,
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VIII. Alternative Approaches

This discussion focuses upon
alternatives which were considered to
those provisions of these proposed ruies
which would make significant changes
in action agency procedures.

The procedures contained in Subparts
B and C apply to all projects to which
the FWCA applies, unless they are
rendered inapplicable by specific
provision of these rules or by Secretarial
action during the implementing
procedures phase of the President's
initiative. See § 410.12, The Departments
of the Interior and Commerce are not in
a position at this time to review and
analyze all federal programs to
determine whether the procedures of
Subparts B and C can be meaningfully
applied to all such programs. Action
agencies are in a much better position to
examine these questions in the first
instance and to seek selective
modification, when necessary.

Section 410.12(c) is responsive to the
President’s directive that these rules
should apply to authorized but not
completed federal projects. These rules
would not apply to all such projects. In
certain of these cases, the Secretary of
the Interior can consider specified
criteria and find that these procedures
will be applied. In such cases, affected
federal agencies are provided an
opportunity to state whether they
believe the rules should apply. However,
if an authorized project is not exempt,
action agencies are admonished not to
make “any irreversible or irretrievable
commitment of resources pending
compliance with these rules which
would foreclose the consideration of
alternatives to compensate for wildlife
resource losses.”

Alternatives considered included a
provision making these rules applicable
immediately upon their effective date
and a provision which would direct the
action agencies not to seek funding for
these projects until these rules were
complied with. We also considered
making these rules applicable to
approved, non-federal projects. It was
determined that the proposal adopted
was the least burdensome alternative
which was still acceptable from the
standpoint of meeting the intent of the
President’s directive.

Section 410.22(a)(1) would require
action agencies to change their .
procedures for receiving applications for
non-federal projects which they
approve. It would require a showing that
the applicant undertook pre-application
consultation with the wildlife agencies.
This requirement applies only to
applications for the larger, potentially

more damaging projects (from the
perspective of wildlife resource
conservation). An alternative
considered and rejected would have
applied this procedure to all, or wider,
classes of projects. Also rejected was a
proposal to require pre-application
consultation with wildlife agencies prior
to a fixed period in advance of filing an
application with the action agency. The
proposal which was adopted was
considered acceptable from the
standpoint of promoting
environmentally sound non-federal
projects applications.

Although the findings which would be
required of action agencies by
§ 410.24(a) are being made as a matter
of practice by some action agencies, this
provision was deemed necessary to
ensure that wildlife agencies and the
public are able to participate in this
aspect of decision-making by all action
agencies. In many cases, the wildlife
agencies and the public are excluded
from action agency decision-making on
wildlife conservation recommendations
and are provided no meaningful
rationale for why they were rejected.
Alternative procedures which were
rejected included (1) publication of these
findings in only one media (the Federal
Register), (2) a provision requiring action
agency decision-makers to provide their
rationale for rejecting wildlife
conservation measures recommended
by their own staffs, and (3) a provision
for mandatory public hearings upon the
request of wildlife agencies.

Section 410.24(b)(1) requires that
findings made by action agencies as to
loss prevention and mitigation measures
deemed justified to maximize overall
project benefits “shall be made using
assessment and evaluation techniques
based upon wildlife habitat values.
Monetary values may be displayed and
used in measuring the cost-effectiveness
of alternative mitigation plans but shall
not be used for justification purposes.”
This provision recognizes the limitations
of monetary or user-day computations of
value in determining whether
recommended loss prevention and
mitigation measures will compensate for
wildlife resources lost, and therefore
should be adopted. Alternatives
considered included a proposal that
assessment and evaluation techniques
based upon wildlife habitat values
should be emphasized, but not required
in such findings. Also considered and
rejected was a provision requiring the
use of a particular assessment and
evaluation technique, once approved or
certified by the Secretary of the Interior.
coupled with & ban upon the use of other
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such techniques subsequent to
certification.

The selected proposal serves the
function of forcing wildlife and action
agencies to focus upon losses to wildlife
resources, rather than on the human use
of such resources. If habitat productivity
is lost to a project, no amount of human
use of the project features will replace it.
The fact that a value can be attached to
human use of project features or of
“replacement” habitat is gratuitous but
bears no relation to the assessment of
what must be done to replace habitat
productivity lost to a project. The use of
computational methods other than those
based on wildlife habitat productivity
(or values) has persisted because there
has been insufficient incentive such as
these rules to abandon them.

IX. Rulemaking Requirements

The Department of the Interior and
the Department of Commerce have
determined that the rulemaking
procedures of the Department of the.
Interior will be followed. The
Department of the Interior has
determined that this document is a
significant rule but does not require a
regulatory analysis under Executive
Order 12044, and 43 CFR Part 14. An
enviornmental assessment has been
prepared and is available from the
Associate Director, Environment, Fish
and Wildlife Service, Department of the
Interior, Washington, D.C. 20240 [(202)
343-4767]. ,

The policy of the Department of the
Interior i3, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
Accordingly, interested persons may
submit written and oral comments,
suggestions, or objections regarding this
proposal in the manner set forth above.

In the Notice of Intent to Propose
Rules, published at 43 FR 44870-44872, it
was proposed that these rules be
codified in Part 403 of Title 50, CFR. In
order to provide more room in the 400
series of Title 50 for endangered species
regulations, these joint rules will, when
adopted, be codified as Part 410 of Title

"50.

The joint authors of this document
are:

Karl F. Stutzman, Fish and Wildlife Service,
Department of the Interior, Room 3251,
Washington, D.C. 20240, 202-343-4767.

William W. Garner, Office of the Solicitor,
Department of the Interior, Room 6545,
Washington, D.C. 20240, 202-343-2172,

James R. Chambers, National Marine
Fisheries Service, 3300 Whitehaven Street,
NW., Page Building I1, Washington, D.C.
20235, 202—834}7490.

Eric Erdheim, Office of Gener,

National Oceanic and Akm::pc}:,::;sel‘
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Administration, 3300 Whitehaven Street,
NW., Page Building II, Washington, D.C.
20235, 202-834-4224.

It is therefore proposed to amend 50
CFR, Chapter IV, by adding a new Part
410 in the manner set forth below,

- Dated this 11 day of May, 1978.
James A. Joseph,
Acting Secretary of the Interior.
Elsa A. Porter,
Acting Secretary of Comnerce.

PART 410—FISH AND WILDLIFE
COORDINATION ACT

Subpart A—General Provisions

Sec.

4101  Scope.

410.2  Purpose.

4103  Definitions.

41011 Applicability of the FWCA.
41012 Applicability of this Part.

41013 Comprehensive water resources

planning requirements.

41014 Federal programs administered by
states..

410.15 Lead action agencies.

410.16 Relation to other environmental
review requirements.

Subpart B—FWCA Compliance Procedure

410.21 Equal consideration.
410.22 Consultation.

410.23 Reporting.

410.24 Consideration.

Subpart C—Project Implementation

410.31 Congressional liaison.

410.32 General plans for management of
wildlife resource properties.

410.33 Study or modification of authorized
federal projects.

Subpart D—Implementation of This Part

41041 Action agency implementing
procedures.

41042 Comprehensive planning
requirements.

Appendix A—Regional Directors.

Appendix B—Agreements of FWS with
Actior Agencies.

Appendix C—Agreements of NOAA/NMFS
with Action Agencies.

Appendix D—FWS Guideline For Oil and
Gas Exploration and Development Activities
In Territorial And Inland Navigable Waters
and Wetlands.

Appendix E—~FWS Guidelines For Review
of Fish and Wildlife Aspects of Proposals In
or Affecting Navigable Waters.

Authority ~Fish and Wildlife Coordination
Act, Pub. L. 85-264, 72 Stat. 563 (16 U.S.C. 661,
et seq.); National Environmental Policy Act of
1969, sec. 102(2)(A} and (B), Pub. L. 91-190, 83
Stat. 853 {42 U.S.C. 4332(2)(A), (B)); 5 U.S.C.
652; Fish and Wildlife Act of 1956, sec. 7, 70
Stat. 1122 (16 U.S.C. 742f); President’s
Memorandum on Environmental Quality and
Water Resources Management, July 12, 1978
[See also, Weekly Comp. of Pres. Doc. 105
(June 6, 1978)]; U.S.C. 301,

Subpart A—General Provisions

§ 410.1 Scope.

This Part implements the National
Environmental Policy Act (NEPA), 42
U.S.C. 4332, and sections 14, 8, and 9 of
the Fish and Wildlife Coordination Act
(FWCA), 72 Stat. 563, as amended (16
U.S.C. 661-664, 668b, 866¢ (1976)). The
FWCA recognizes that wildlife
resources make a vital contribution to
the Nation and that federal and non-
federal water and related land resources
developments will affect such resources.
It mandates that wildlife conservation
shall receive equal consideration and be
coordinated with other features of water
resource development programs
throughout the action agencies’ planning
and decision-making processes. It
requires such agencies, or applicants to
such agencies, to firgt consult with state
and federal wildlife agencies to
ascertain what means and measures
may be considered necessary by those
agencies to prevent and mitigate project-
related losses of wildlife resources, as
well as to enhance those resources.

‘The FWCA further requires that
reports and recommendations from
wildlife agencies be presented to action
agency decision-makers and (in the case
of federal projects) the Congress, and
that the action agencies shall give full
consideration to those reports and
recommendations. Action agencies are
required to include in project plans such
means and measures for wildlife
conservation as they may find justifiable
to obtain maximum overall project
benefits to the public. The costs of such
means and measures are to be
considered integral to those of the
project.

§410.2 Purpose.

The purpose of these rules is to ensure
that wildlife conservation of fully
considered and weighted equally with
other project features in agency
decision-making processes by
integrating such considerations into
project planning, NEPA compliance
procedures, financial and economic
analyses, authorization documents, and
project implementation. This Part will—

(a) Establish procedures to be
followed in achieving compliance with
the FWCA in the development and
consideration of alternative project
plans which provide for the
conservation of wildlife resources;

(b) Minimize delays in project
authorization decisions and require the
development of environmentally sound
project plans without needless waste of
public and private resources by
establishing procedures for the timing
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and integration of FWCA compliance.
into decision-making processes while
plans are still flexible;

(c) Ensure that planning for wildlife
resource conservation measures
addresses loss prevention, mitigation,
compensation, and enhancement;

(d) Establish guidelines which ensure
that applicants for selected classes of
non-federal project approvals by action
agencies will consult with wildlife
agencies before making such
applications;

{e) Describe factors to be considered
by an action agency in determining what,
measures are justifiable to obtain
maximum overall project benefits to the
public;

" . (f) Require the use of techniques
based upon habitat values as the means
for agsessing impacts on wildlife
resources and for evaluating loss
prevention, mitigation and
compensation measures;

(g) Ensure that comparative benefit-
cost analyses of alternative project
plans include the construction,
acquisition, operation, maintenance, and -
replacement costs of wildlife
conservation measures, and, if
quantifiable, the costs of .
uncompensated wildlife resource losses;

(h) Provide for inter-agency review of,
and public participation in, wildlife and
action agency decisions on means and
measures for wildlife resource
conservation,

§410.3 Definitions.

As used in this Part:

“Action agency” means a department,
agency or instrumentality of the United
States which plans, constructs, operates
or maintains a project, or which plans
for or approves a grant, loan, loan
guarantee, financial or technical
assistance, permit, lease, license, or
contract for projects.

“Approval” or “approve” means final
action agency action on an application
by a federal, state, or other applicant for
a grant, loan, loan guarantee, financial
or technical assistance, permit, lease,
license, or contract.

“Compensation” means completely
offsetting losses to wildlife resource
values using measures described in the
NEPA regulations [40 CFR 1508.20].

“Conservation” means wildlife
resource loss prevention, mitigation,
compensation, and enhancement.

“Enhancement” means development
or improvement of wildlife resource
values of the area affected by the
project beyond that which would occur
without the project. This term is
synonomous with the term
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“development and improvement,” as
used in the FWCA.

“Federal project” means a project
planned or constructed by or on behalf
of a federal agency.

“Loss prevention” means designing
and implementing a project to avoid
adverse impacts on wildlife resources.
[40 CFR 1508.20(b}]

“Mitigation” means (1) lessening
wildlife resource losses to a project
through use of loss prevention measures
and (2) offsetting losses through use of
other structural and non-structural
measures. [40 CFR 1508.20(b)~(e)]

“Project” means any action, or
planning process which could condition
an action, which impounds, diverts,
deepens the channel of, or otherwise
controls, pollutes, or modifies any water
body for any purpose whatsoever. Such
water bodies include, without limitation,
wetlands and the waters of any stream,
including their associated ground water,
or estuarine or marine waters seaward
to the outer margin of continental shelf
(OCS) or fisheries conservation zone,
whichever is farther.

“Regional Directors” means the
named officials, or designees, of the Fish
and Wildlife Service (FWS) [including
the Area Directdr for Alaska] and the
National Marine Fisheries Service
(NMFS) in whose geographic areas of
jurisdiction the project may be located.
For projects outside the U.S. territorial
sea, “Regional Director” means the
named official of both agencies whose
area of jurisdiction is closest to the
project. [See App. A for addresses and
areas of jurisdiction of federal Wildlife
agency Regional Directors].

“Reporting Officer” means that action
agency official responsible for preparing
the project report, obtaining public and
agency views, and making
recommendations on a proposed project
to higher authority (if any] within the
agency. Implementing procedures of
action agencies will identify appropriate
reporting officer(s).

“Wildlife agency” means the FWS,
NMFS, and, if the project is to be sited
within the boundaries of States of the
United States, the state agency(ies)
exercising immediate and direct
administration over the fish or wildlife
resources of the particular state(s}
wherein projects are proposed to be, or
have been, constructed. For projects to
be sited outside the territorial sea, this
term means the head of the wildlife
agencyf(ies) of the state(s) nearest the
project.

“Wildlife” and “wildlife resources”
mean birds, fish, mammals and all other
classes of wild animals, and all types of
aquatic and land vegetation upon which

wildlife is dependent. “Wildlife
resources” include the biotic and abiotic
factors upon which wildlife depends; i.e.
habitat.

*Wildlife resource properties” means
the lands, waters, or interests therein to

‘be acquired, reserved, or otherwise set

aside by federal agency for the
conservation of wildlife resources in
connection with a federal project,
pursuant to the provisions of section 3
and section 4 of the FWCA.

§410.11 Applicabllity of the FWCA.

(a) General. The FWCA applies to
federal projects and to non-federal
projects which are approved by an
action agency. It applies to federal
projects which are authorized by the
federal construction agency itself, as
well as those authorized by the
Congress. Examples of projects covered
by the FWCA are:

(1) Discharges of pollutants, including
municpal, mining and industrial wastes
or dredged and fill material, into water
or wetlands;

(2) Those involving the construction,
operation, or maintenance of channels,
turning basins, or other navigation
features;

(3) Those involving the construction of
dams, impoundments, and/or water
diversion structures for flood control,
hydroelectric power generation, water
supply, cooling ponds, irrigation,
recreation, fish and wildlife, or other
purposes;

{4) Those which depend upon, or
necessarily result in, a diversion, control
or other modification of a stream or
other body of water, such as: federal
water and hydro-power marketing,
allocation or contracting decisions;
changes in reservoir release and storage
plans; diversions for or discharges from
power plants; mineral exploration or
extraction permits, leases, or licenses on
the OCS; reservoir rights-of-way on
federal or Indian trust lands; projects
conducted in beds of intermittent
streams, or those temporarily
dewatered; water-related aspects of
federal mining or mineral leases, or of
mining plans adopted under the Surface
Mining Control and Reclamation Act;

(5) Those undertaken to abate
damages or causes of erosion, storms, or
floods [See paragraph 410.22(a)(2)(iii) for
expedited FWCA compliance
procedures in these cases];

(6) Those involving the rehabilitation
or lining of water conveyance systems;

(7) Water resource and water quality
planning programs.

(b) Previously authorized or approved
projects. Prior authorization or approval
of a project does not constitute a waiver,
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per se, of FWCA requirements. By
reason of section 2(g) of the FWCA,
section 2 of the FWCA does not apply to
projects (or project units) authorized or
approved prior to August 12, 1958, which
were completed or substantially
completed on August 12, 1958, A project
or project unit is deemed to be
substantially completed when sixty
percent or more of then-estimated
construction costs (as of August 12,
1958) had been obligated for
expenditure. However, the FWCA does
apply to projects {or project units)
authorized or approved prior to August
12, 1858, which were not substantially
completed at that time, and to projects
(or project units) authorized or approved
subsequent to August 12, 1958,
regardless of their state of construction
or whether completed.

Section 2 applies to action agency
initiation of a process of developing a
report on the modification or
supplementation of plans for previously
authorized federal projects {(whether or
not constructed). It also applies to any
application for the renewal or
modification of a federal approval.

(c) Agencies or agency projects
specifically exempt from the FWCA.
The FWCA does not apply to the
Tennessee Valley Authority, the small
watershed program of the Soil
Conservation Service (as authorized by
Section 3 of the Watershed Protection
and Flood Prevention Act of 1854), to
impoundment projects where the
aggregate maximum surface area of such
impoundments is less than ten acres, or
to activities for or in connection with
programs primarily for land
management and use carried out by
federal agences with respect to federal
lands under their jurisdiction. However,
where such projects require other water-
related federal approvals, the FWCA
applies through those programs.

§410.12 Applicability of this part.

Except as provided in §§ 410.13,
410.14, and 410.22(a){2)(iii), this Part
shall apply to projects to which the
FWCA applies and shall govern the
content of implementing procedures
issued in accordance with Subpart D.
They shall become applicable as
follows:

(a) Projects not authorized or
approved. For projects in a planning
phase and not yet approved or
authorized for construction on the
effective date of these rules, action
agencies shall comply with the
procedures and methods prescribed by
this Part which are applicable to the
planning or approval stages remaining
on that date.
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(b} Completed or approved projects.
This Part applies upon action agency
initiation of a process of developing a
report on the madification or
supplementation of plans for previously
authorized federal projects (whether or
not constructed). It applies to
applications for renewal, modification,
or relicensing of a non-federal project. It
applies to actions which are defined as
projects and which are proposed or
undertaken at those authorized projects
covered by § 410.11(b). These rules will
apply to completed federal, and other
federally-approved, projects as the
action agency may, from time to time,
determine practicable.

(c) Authorized but not completed
federal projects. (1) This Part will
become applicable to federal projects, ar
separately-authorized units thereof,
which were authorized for construction
but not completed on the effective date
of this Part to the same extent that the
Principles and Standards Manual of
Procedures, issued pursuant to the
President's Water Policy Initiatives of
™y 12, 1978, will be applied to such
projects. The Secretary of the Interior
may nevertheless determine that this
Part will apply to projects otherwise
exempt by reason of the foregoing if,
after a review of evidence submitted in
accordance with paragraph (c)(3) of this
section, the Secretary determines that—

(i) Authorized fish and wildlife
conservation measures will not be
installed or will not substantially
compensate for fish and wildlife
resource losses caused by the project,
and

(ii) The impacts of the project upon
wildlife resources are significant, or

(iii) Construction has not proceeded to
the point that all options for wildlife
conservation are practically foreclosed.
Where appropriate, the Secretary of the
Interior will consult with the
Administrator of NOAA in making this
determination.

(2) If this Part becomes applicable to a
Federal project in accordance with
paragraph (c)(1) of this section, action
agencies shall not make any irreversible
or irretrievable commitment of resources
pending compliance with this Part which
would forecloge the consideration or
alternatives to compensate for wildlife
losses.

(3) Within Ninety (90) days of a
written request by the Secretary of the
Interior, action agencies will submit the
following information to the Secretary of
the Interior with respect to each federal
project, and separately-authorized
federal project unit, which is otherwise
exempt by reason of paragraph (c)(1) of
this section:

(i) Its location, and the source and
date of authorization;

(ii) The state of constuction (if any)
and the percentage of current total
estimated project cost which has been
expended;

(iii) A description of the mitigation
and enhancement measures which were
authorized and a discussion of any
difficulties encountered which could
defeat adoption of such measures;

(iv) Where mitigation and
enhancement measures may be under
consideration for future authorization,
an explanation of the status of planning
and approval of such proposals within
the action agency:

(v) If mitigation or enhancement land
acquisition was authorized, a statement
of the percentage of the suthorized
amount which has been acquired;

(vi) A ranking of those projects most
in need of Secretarial action under
paragraph (c)(1), stating the rationale for
such ranking and listing those not under
active consideration for construction;

(vii) A statement of whether the
project meets one or more of the criteria
referred to in paragraph (c)(1) and, if it
does, whether the procedure of this Part
should nonetheless apply.

{(d} Waivers by States or NMFS.
Where, in the judgment of a Regional
Director of NMFS or the head of a state
wildlife agency, their involvement in the
procedures set forth in Subparts Band C
would be inappropriate, he or she may
waive those requirements as applied to
said agency.

§ 410.13 Comprehensive water resources
planning requirements.

With the exception of Level C studies
undertaken by federal action agencies,
Subpart B will not apply to
comprehensive water or related land
resources planning requirements.
However, § 410.21 does apply to such
programs. Wildlife agencies will be
involved in such programs as provided
in Subpart D.

§410.14 Federal programs administered
by States.

Subpart B will not apply to projects
approved under federal programs
administered in whole or in part by
States, except as provided pursuant to
§ 41041,

§410.15 Lead action agencies.

Wildlife agencies will coordinate
action compliance with the procedural
requirements of §§ 410.22 and 410.23 of
this Part through lead action agencies
designated in accordance with NEPA
regulations {40 CFR 1501.5), or, where
not so designated, through an action
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agency which obtains the concurrence
of other action agencies which may have
jurisdiction over the project in question
to act in that capacity. Notwithstanding
such agreement, action agencies must
comply with the other requirements of
the FWCA and this Part.

§ 410.16 Relation to other environmental

_ review requirements.

(a) Compliance with NEPA and the
Principles and Standards of the Water
Resources Council are complementary
to, but not a substitute for, compliance
with the FWCA or these rules. To the
maximum extent possible, the reports
and recommendations of wildlife
agencies will accompany environmental
assessments and be incorporated into
the draft and final decision document
and the draft and final environmental
impact statement (EIS), and Principles
and Standards analysis.

(b) If a permit is required under
sections 103(b), 402, or 404 of the Clean
Water Act or section 9 or 10 of the River
and Harbor Act of 1899 for projects of,
or pending approval before, a federal
agency, that agency shall ensure
compliance with those permit programs
before, or at the same time, approves,
seeks authorization of, or seeks
construction funding for the project.

(c) Many statutory authorities require
consultation with the Departments of
the Interior and/ot Commerce on the
wildlife impacts of federal actions.
Federal, state, or private agencies or
individuals are encouraged to adopt and
employ the procedures or methods
prescribed by these rules to obtain the
full loss prevention, mitigation, and
enhancement potential of projects,
whenever authorized.

Subpart B—FWCA Compllance
Procedure

§410.21 Equal consideration.

Equal consideration of wildlife
resource values in project planning and
approval is the essence of the FWCA
compliance process. It requires action
agencies to involve wildlife agencies
throughout their planning, approval, and
implementation process for a project
and highlights the need to utilize a
systematic approach to analyzing and
establishing planning objectives for
wildlife resource needs and prablems
and developing and evaluating
alternative plans. Wildlife resources will
be conserved in action agency project
planning and approval by minimizing
adverse effects, compensating for
wildlife resource losses, and enhancing
wildlife resource values.
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Compliance with the equal
consideration mandate requires:

(1) Consultation between action
agencies {or applicants to them) and
wildlife agencies on measures necessary
to conserve wildlife in project planning,
construction, and operation; ,

(2) Reporting by wildlife agencies on
the effects of the project and its
alternatives upon wildlife resources and
on measures recommended to conserve
wildlife resources in connection with the
project and its alternatives;

(3) Full consideration by the action
agencies of measures recommended to
conserve wildlife resources, both with
regard to the project and its alternatives;

(4) Implementation of justifiable
conservation measures.

§ 410.22 Consultation.

(a) Initiation. The FWCA compliance
process may be initiated by a potential
applicant, an action agency, or a wildlife
agency. o

(1) Potential Applicants. Implementing
procedures of action agencies shall
provide that applicants for those non-
federal project approvals enumerated
below contain written.evidence that
they initiated the FWCA compliance
process with both Regional Directors
and the head of the state wildlife agency
exercising administration over the fish
and wildlife resources of the state(s}
wherein the project is to be constructed.
This pre-application procedure applies
to projects which—

(i) Involve drainage, dredging, filling,
or other modification of wetiands
greater than ten acres, create
impoundments greater than fifty acres,
involve one half mile of dredging or
stream channel modification, or

(ii) Require a water-dependent power
project approval from the Federal
Energy Pegulatory Commission (FERC),
the Nuclear Regulatory Cormmission
(NRC), or the Rural Electrification
Administration (REA). This paragraph
also applies to preliminary permit
(FERC) and early site review (NRC)
applications. The intent of this
paragraph (a)(1) of this section is to
assist applicants in designing
environmentally sound projects without
waste of their planning resources and to
minimize the potential for delay in the
processing of applications. Action
agency implementing procedures shall
advise that consultation should be
initiated by the applicant at the earliest
stages of its project planning, and that
its submissions to wildlife agencies shall
indicate the general work or activity
being considered, its purpose(s), and the
general area in which it is contemplated.
The information provided to wildlife

agencies will be specific enough to
allow them to identify possible effects
on wildlife and to identify potential
conservation measures (including
alternatives), and yet be general and
flexible enough to allow the
incorporation of justifiable conservation
measures prior to submission of a
formal application to the action agency.
Wildlife agencies will provide to the
potential applicant a brief analysis of
potential impacts to wildlife resources,
suggested modifications or alternatives,
and an indication of which project
features, if any, would likely be viewed
as being unacceptable at the time of
permit or license review. The detail of
anzlysis and refinement of
recommendations will be related to the
level of detail of the proposed plan. The
wildlife agencies shall identify any
areas of concern or analysis that require
further detail or study. The results of
this analysis should be integrated in or
accompany the action agency's NEPA
environmental assessment.

(2} Action agencies. Notwithstanding
any applicant consultation which may
be required by paragraph (a)(1) of this
section, action agencies shall initiate (or
continue) the FWCA compliance
process in the following manner:

(i) Federal projects. Action agencies
shall notify both Regional Directors and
the head of the state wildlife agency
{through OMB Circular A-95 procedures,
or otherwise) upon initiation of studies
or actions which may lead to the
authorization of a federal project. This
also applies to the initiation of planning
for the modification or supplementation
of project reports on previously
authorized project. See § 410.12(b)(2).
Action agencies shall invite wildlife
agencies to participate actively
throughout the planning process. [For
existing Memoranda of Understanding,
see App. B and C].

(ii) Federally-approved projects.
Appropriate written notice of
preliminary permit (FERC) and early site
review {NRC) applications, as well as
NRC and FERC construction license and
permit or renewal applications, will be
forwarded for comment to both the
Secretaries of the Interior and of
Commerce and to the head of the
wildlife agency for the state(s) wherein
the proposed construction may occur.
Appropriate written notice of all other
applications to federal agencies for
approvals, including renewal
applications, shall be forwarded
promptly after their receipt to both
Regional Directors and to the head of
the wildlife agency for the state(s)
wherein the proposed construction may
occur. The evidence which is required
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‘by paragraph {a)(1) of this section shall

accompany these notices. -

(iii} Emergencies